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APPRECIABLE ADVERSE EFFECT ON
COMPETITION (AAEC) IN INDIA: A LEGAL AND
ECONOMIC ANALYSIS

AUTHORED BY - PRAJAKTA NAYAK

Abstract
This paper examines the notion of Appreciable Adverse Effect on Competition (AAEC), a
central concept in the Indian competition law framework. Introduced under the Competition
Act, 2002, AAEC functions as the primary standard by which the Competition Commission
of India (CCI) evaluates whether a particular business practice, agreement, or merger harms
the competitive dynamics of the market. The article explores how AAEC is applied under
different statutory provisions, supported by important decisions from the CCI and courts. It
also draws comparisons with how similar concepts are applied in foreign jurisdictions such as
the United States and the European Union. Furthermore, the paper discusses the economic
reasoning behind the AAEC test, highlights key implementation challenges—especially in the
digital economy—and suggests the need for a balanced enforcement strategy that promotes

innovation and market access while preventing anti-competitive conduct.

Introduction

India's approach to regulating market competition experienced a significant shift with the
enactment of the Competition Act, 2002, which replaced the outdated Monopolies and
Restrictive Trade Practices Act (MRTP Act), 1969. The older legislation was largely aimed
at controlling the growth of large business houses and curbing monopolistic behaviour.
However, it lacked the tools necessary to deal with modern forms of anti-competitive conduct,

especially in a liberalized and increasingly globalized economy.

The Competition Act, 2002 marked a departure from this control-oriented approach, moving
instead towards promoting fair competition, improving consumer choice, and encouraging
innovation and efficiency in the market. Central to this modern framework is the concept of
Appreciable Adverse Effect on Competition (AAEC). This term is used as the primary

benchmark to determine whether an agreement between enterprises, a dominant player’s
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market conduct, or a proposed merger negatively impacts the competitive structure of the

market.

Unlike older models of regulation that focused on the size or dominance of a firm in isolation,
the AAEC test adopts a more effects-based analysis. This means that enforcement authorities
look at the actual or potential impact of a firm's behavior on the market—whether it restricts
consumer choice, raises barriers to entry, reduces innovation, or results in unfair pricing—
rather than punishing dominance or size per se. As such, AAEC has become the foundation of
competition analysis in India, shaping both enforcement priorities and judicial reasoning in

competition matters.

Statutory Framework of AAEC in Indian Competition Law

The concept of Appreciable Adverse Effect on Competition (AAEC) lies at the heart of India’s
competition regulation and is explicitly referenced in Sections 3, 4, and 6 of the Competition
Act, 2002. These provisions form the core of the statutory framework aimed at maintaining fair

competition in the Indian market.

To begin with, Section 3 prohibits agreements that have the potential to adversely affect
competition. Within this, Section 3(3) focuses on horizontal agreements—such as cartels,
price- fixing, and bid rigging—which are presumed to cause AAEC. These types of collusive
arrangements between competitors are considered inherently harmful, and therefore, the law
does not require detailed proof of adverse impact unless the parties can successfully rebut the

presumption.

Moving on to Section 4, the focus shifts to abuse of dominant position. Unlike Section 3(3),
this provision does not presume harm. Instead, it requires a detailed effect-based analysis to
determine whether a dominant firm's conduct has led to a distortion of the competitive process.
The inquiry under this section examines whether the firm has used its market power to unfairly
exclude rivals or exploit consumers, thereby causing an appreciable harm to market

competition.

Section 6 deals with combinations, such as mergers and acquisitions. It prohibits those
combinations which are likely to result in or are likely to have an AAEC within the relevant

market in India. This provision ensures that consolidation among firms does not result in
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excessive concentration of market power, which could lead to reduced competition in the long

run.

To guide its assessment under these sections, the Act empowers the Competition Commission
of India (CCI) to consider a set of six evaluative factors listed under Section 19(3). These
include the creation of barriers to entry, market share of the parties, extent of innovation,
consumer benefits, extent of foreclosure of competition, and countervailing buyer power,
among others. This multi- pronged assessment helps ensure that enforcement is grounded in

economic substance rather than formal legal categories.

Overall, the AAEC framework allows the CCI to adopt a context-specific and evidence-driven
approach. Rather than treating all anti-competitive behaviour uniformly, the law mandates a
closer look at how a particular conduct or transaction actually affects market conditions and
consumer welfare. This enables more nuanced regulation that aligns with modern economic

realities.

Key Case Law and Jurisprudential Development

The CCl and Indian courts have developed a nuanced understanding of AAEC. In the landmark
case of Belaire Owner’s Association v. DLF Ltd.}, the CCI held that DLF had abused its
dominant position by unilaterally modifying apartment buyers' agreements, which created an
imbalance in bargaining power and harmed consumer welfare. Another pivotal decision was
Excel Crop Care Ltd. v. CCI?, where the Supreme Court upheld the CCI’s imposition of
penalties on manufacturers involved in a bid-rigging cartel that inflated prices in government
tenders. These cases underscore the shift towards an effects-based approach where actual harm

to market competition is central.

Horizontal and Vertical Agreements under Indian Competition Law

The Competition Act, 2002 draws a clear distinction between horizontal agreements, which
occur between competitors operating at the same level of the supply chain, and vertical
agreements, which are formed between entities functioning at different stages of production or

distribution.

! Belaire Owner’s Association v. DLF Ltd., (2019) CCI Order No. 16 of 2019, Competition Commission of India.
2 Excel Crop Care Ltd. v. CCl, (2017) 8 SCC 462.
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Section 3(3) of the Act specifically addresses horizontal agreements. These include
arrangements such as price-fixing, limiting or controlling production or supply, market
allocation, and bid rigging. Due to the inherently collusive nature of such conduct, these
agreements are treated with significant suspicion under Indian law. In fact, the statute creates
a presumption of appreciable adverse effect on competition (AAEC) for such arrangements.
This means that once the existence of such an agreement is established, it is assumed to be anti-
competitive, and the burden shifts to the parties involved to prove otherwise. This rebuttable
presumption reflects the fact that horizontal collusion often leads to price inflation, reduced
output, lower quality, and restricted consumer choice—all classic harms to the competitive

process.

In contrast, vertical agreements are governed by Section 3(4) of the Act. These agreements
occur between businesses at different levels of the supply chain—such as manufacturers,
distributors, and retailers. Examples include exclusive supply or distribution agreements, resale
price maintenance, tie-in arrangements, and refusal to deal. Unlike horizontal agreements,
vertical arrangements are not presumed to be anti-competitive. Instead, they are subject to the
“rule of reason” standard, which requires the Competition Commission of India (CCI) to

examine the actual or likely effects of the agreement on competition in the relevant market.

When evaluating vertical agreements, the CCI undertakes a multi-dimensional analysis. It
assesses the structure of the relevant market, the presence or absence of significant entry
barriers, the degree of market power held by the parties involved, and the impact on consumer
welfare. For instance, in cases of exclusive distribution, the Commission examines whether
such arrangements foreclose market access to rival firms or lead to artificial limitations on
consumer choice. In cases of resale price maintenance, the focus is on whether the practice

restricts intra-brand competition and impairs retailers’ freedom to set competitive prices.

Over the years, the CCI has adjudicated several matters under these provisions that reflect its
evolving jurisprudence and sensitivity to market realities. For example, in certain cases, the
Commission has held that exclusive agreements may enhance efficiency or ensure consistent
quality of services, thereby not necessarily harming competition. Conversely, in markets with
high entry barriers and dominant players, such agreements have been scrutinized more

rigorously.
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Thus, while the law treats horizontal collusion with a stricter lens, vertical agreements are
approached more cautiously, balancing the potential efficiency gains against the risk of
competitive harm. This dual approach ensures that enforcement remains grounded in economic
rationale and does not stifle legitimate business arrangements that might ultimately benefit

consumers.

Abuse of Dominant Position and Market Power

Section 4 of the Competition Act, 2002, does not penalize an enterprise merely for holding a
dominant position in the relevant market. Rather, the law is concerned with the abuse of such
dominance that results in the distortion or elimination of fair competition. A landmark case in
this regard is Google LLC v. Competition Commission of India, where it was alleged that
Google, by mandating the pre-installation of its proprietary applications along with the Android
Operating System, restricted the entry and expansion of rival browsers and app stores. The
Competition Commission of India (CCI) found this conduct to amount to an abuse of
dominance and accordingly levied a substantial fine along with behavioral remedies aimed at

restoring competitive conditions.

Abusive practices under Section 4 can manifest in several forms. These include, but are not
limited to, predatory pricing(where prices are set so low as to drive competitors out of the
market), tying and bundling arrangements (compelling users to take additional products or
services along with the primary offering), and refusal to deal (denying market access to

competitors or trading partners).

In assessing whether a particular conduct constitutes abuse, the standard employed is whether
such conduct has caused or is likely to cause an Appreciable Adverse Effect on Competition
(AAEC) within the market. This test evaluates the impact of the conduct on consumer choice,

innovation, and the ability of existing or potential competitors to operate effectively.

Appreciable Adverse Effect on Competition (AAEC) and Merger Control

Under the Competition Act, 2002, Sections 5 and 6 govern the regulation of combinations,
which include mergers, acquisitions, and amalgamations. The primary objective of scrutinizing
such combinations is to ensure that they do not result in an Appreciable Adverse Effect on
Competition (AAEC) within the relevant market in India. It is important to note that not all
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combinations are inherently anti-competitive; only those that have the potential to significantly
hinder competition or create entry barriers are subject to intervention by the Competition

Commission of India (CCI).

An instructive case in this context is the proposed merger between Sun Pharmaceuticals
Industries Ltd. and Ranbaxy Laboratories Ltd. The CCI, while reviewing the transaction,
identified overlaps in the therapeutic product portfolios of the merging parties. These
overlaps raised concerns about a potential reduction in market competition in specific drug
segments. To mitigate the risk of AAEC, the CCI directed the parties to divest certain brands
and product lines to maintain a competitive market structure and to ensure that consumers

continued to benefit from alternative choices and fair pricing.

In its merger assessments, the CCI employs both qualitative and quantitative analytical tools.
One such quantitative method is the Herfindahl-Hirschman Index (HHI), which measures
market concentration by calculating the sum of the squares of the market shares of all firms in
the industry. A significant increase in HHI post-merger may indicate a reduction in competitive
intensity. Additionally, the Commission evaluates several factors such as the existing market
shares of the parties involved, the degree of concentration in the market, the likelihood of entry
by new players, and the bargaining power of buyers (also known as countervailing buyer
power).

By carefully analyzing these elements, the CCI ensures that combinations do not lead to the
creation of entities with excessive market power, which could potentially lead to higher prices,
lower quality, reduced innovation, or exclusion of competitors. The overarching aim is to strike
a balance between promoting business efficiency and safeguarding the competitive structure

of the market.

Summary of Key AAEC Cases in India

Case Name Provision AAEC Finding Outcome
Involved

Belaire Owner’s Section 4 Unfair conditions imposed by Penalty imposed

Assn. v. DLF dominant player
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Excel Crop Care v. Section 3(3) Bid rigging affected public SC upheld CCI
CClI procurement ruling

L.H. Sugar Factories  Section 3(3) Collusive bidding in tenders Fines imposed

v. CClI

Google LLCv.CCI  Section 4 Bundling foreclosed market 1337 crore fine +
access remedies

Sun Pharma- Sections5&  Reduced competition in Conditional

Ranbaxy Merger 6 pharma markets approval

Comparative Jurisprudence on AAEC: Aligning Indian Law with Global

Standards
The Appreciable Adverse Effect on Competition (AAEC) standard, as adopted under Indian

competition law, broadly reflects the international shift toward an effects-based approach in
antitrust jurisprudence. This alignment is particularly evident when one examines the practices
followed in jurisdictions such as the United States and the European Union, both of which have
deeply influenced the evolution of competition policy across the globe.

In the United States, courts apply the “rule of reason” to determine whether a particular
business conduct is anti-competitive. Under this analytical framework, a restraint is not
automatically deemed illegal; rather, the focus is on assessing whether the anti-competitive
harms of the conduct outweigh its pro-competitive benefits. Factors such as consumer welfare,
price effects, innovation, and market access are considered. This approach allows for a flexible
and fact-intensive inquiry, and it recognizes that not all restraints on competition are inherently
harmful. For instance, certain vertical agreements or exclusive dealing arrangements may

enhance efficiency or promote inter- brand competition, even if they limit certain choices.

Similarly, the European Union, under Articles 101 and 102 of the Treaty on the Functioning
of the European Union (TFEU), adopts a rigorous effects-based methodology. Article 101
prohibits agreements that restrict competition, while Article 102 deals specifically with the
abuse of dominant position. EU competition authorities assess whether a particular agreement
or unilateral conduct harms the competitive process or consumer welfare, taking into account
market structure, barriers to entry, and the conduct’s actual or potential effects. In abuse cases,

the European Commission often looks beyond pricing to consider conduct such as self-
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preferencing, bundling, margin squeeze, and refusal to deal—issues that have gained

prominence in the digital economy.

Indian competition law, while drawing from both the US and EU models, is not a carbon copy
of either. Instead, it represents a hybrid approach that tailors international principles to suit
India’s unique economic and institutional context. The Competition Act, 2002, adopts an
effects-based inquiry rather than a form-based one, emphasizing whether a conduct or
combination results in or is likely to result in an appreciable adverse effect on competition.
However, the Indian legal framework also accounts for sectoral concentration, the prevalence
of informal market practices, and the significant presence of public sector undertakings (PSUs)
in certain key industries. In this regard, Indian jurisprudence is sensitive to the country’s
development priorities and structural challenges, including uneven market maturity, regional

disparities, and the role of state intervention.

Moreover, Indian courts and the Competition Commission of India (CCI) have increasingly
begun to apply a nuanced lens to competition concerns, particularly in high-growth sectors like
pharmaceuticals, telecom, and digital services. For example, while analyzing abuse of
dominance or restrictive agreements, Indian authorities now consider factors such as data
monopolies, algorithmic bias, and barriers to multi-homing, especially in platform-driven

markets.

In conclusion, while the AAEC test anchors India within the global antitrust community, the
country’s legal responses remain grounded in practical realities and socio-economic objectives.
This careful balancing act ensures that while competition law fosters efficiency and innovation,

it does not lose sight of India’s developmental imperatives.

Challenges in Implementing the AAEC Standard

While the introduction of the Appreciable Adverse Effect on Competition (AAEC) standard
under the Competition Act, 2002 has been instrumental in shaping India’s competition law

regime, its effective implementation continues to face several significant challenges.

A primary concern is the lack of a precise statutory definition or interpretive clarity on what

constitutes an "appreciable" adverse effect. The term is inherently subjective, and in the
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absence of a definitive threshold, authorities and stakeholders are often left to rely on case-by-
case analysis. This can lead to inconsistency in interpretation and enforcement, with outcomes
varying depending on the approach taken by the Commission in individual matters. Such
ambiguity not only creates uncertainty for businesses but also limits the predictability of

regulatory action, thereby undermining the effectiveness of competition enforcement.

These issues are further compounded in digital and technology-driven markets, which pose
unique challenges that traditional AAEC frameworks were not originally designed to address.
In such markets, price-based assessments—which form the bedrock of conventional
competition analysis— are often inadequate. Many digital platforms offer services for free,
making it difficult to measure consumer harm in monetary terms. As a result, new and evolving
metricsmust be taken into consideration. These include factors like access to and control over
user data, switching costs for consumers when moving between platforms, and the extent of
platform dependency that limits market contestability. Evaluating these non-price parameters

requires a more nuanced and interdisciplinary approach.

The Competition Commission of India (CCI) has increasingly begun to adopt sophisticated
economic and analytical tools in its assessments. However, the effective use of such tools
demands greater technical expertise and coordination between legal and economic teams.
There is a growing need for institutional strengthening, including the recruitment and training
of staff with advanced economic and data analysis skills, to match the complexity of modern

markets.

Further, procedural inefficiencies continue to hamper timely enforcement. Lengthy
investigation timelines, delays in adjudication, and limited interim relief powers restrict the
CClI’s ability to respond swiftly in fast-evolving sectors, particularly where market dominance
can be entrenched within a short span. In such scenarios, the inability to issue immediate

corrective directions can result in irreversible harm to the competitive process.

To address these challenges, a multi-pronged reform strategy is necessary. This would involve
not only legislative clarity and institutional capacity-building but also the evolution of
jurisprudence that reflects the realities of digital economies and prioritizes proactive, evidence-

based regulation.
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Recommendations to Strengthen the AAEC Framework in India

In order to enhance the efficacy and consistency of the Appreciable Adverse Effect on
Competition (AAEC) standard under Indian competition law, several policy and procedural

reforms are warranted.

Firstly, there is an urgent need to bring greater clarity to the term “appreciable” within the
context of adverse effects on competition. The Competition Act, 2002, presently lacks a
specific threshold or interpretive guideline that defines what constitutes an "appreciable”
impact. This absence often leads to regulatory uncertainty and varying interpretations.
Introducing structured parameters or quantifiable benchmarks—much like the financial
thresholds prescribed for merger control—would assist businesses in self-assessing their
conduct and combinations, thereby fostering predictability and minimizing arbitrary

enforcement.

Secondly, the Competition Commission of India (CCI) must significantly bolster its internal
capacities in the areas of economic and data analysis. AAEC assessments, especially in
complex and dynamic markets, increasingly rely on advanced economic modelling and data
interpretation. This necessitates the establishment of a dedicated team comprising experienced
economists, data scientists, and industry analysts capable of conducting rigorous evaluations

of market structures, consumer impact, pricing behaviour, and digital footprints.

Third, the changing dynamics of the digital economy demand tailored enforcement
mechanisms. As digital platforms, algorithmic decision-making, and data-driven business
models proliferate, it is imperative for the CCI to develop sector-specific guidelines. These
should address the unique competitive concerns of the digital space—such as data monopolies,
preferential treatment of proprietary services (self-preferencing), and the peculiarities of zero-
price markets where traditional price-based analysis proves inadequate.

In addition, businesses often remain uncertain about how their proposed mergers or
acquisitions might be viewed under the AAEC lens. To address this, the Commission should
institutionalize formal pre-merger consultations and expand the availability of advance rulings.
These procedural tools would provide regulatory foresight and help in ensuring that enterprises

remain compliant without the fear of ex post scrutiny.
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Cross-border anti-competitive practices also necessitate international collaboration. Given the
global operations of many dominant firms, the CCI should deepen its engagement with foreign
antitrust regulators such as the European Commission, the U.S. Federal Trade Commission,
and the Australian Competition and Consumer Commission. Enhanced cooperation would
enable exchange of intelligence, coordinated investigations, and harmonized remedies, thereby

strengthening cross- jurisdictional enforcement.

Further, to ensure proactive oversight, the CCI should undertake periodic market studies and
sectoral reviews. Industries such as pharmaceuticals, telecom, e-commerce, and fintech are
particularly prone to concentration and require regular monitoring. Post-intervention impact
assessments should also be institutionalized to evaluate the effectiveness of remedies and

improve future enforcement strategies.

A major shortcoming in the current enforcement framework is the limited scope of interim
relief mechanisms. In fast-evolving sectors, particularly digital markets, the delay in corrective
action can result in irreversible competitive harm. Therefore, the CCl must be equipped with
broader powers to grant timely interim relief and to conduct expedited proceedings in urgent

matters to prevent market distortion.

Effective enforcement against cartels—particularly secretive arrangements like bid-rigging—
depends significantly on insider cooperation. Therefore, the leniency programme under the Act
should be made more transparent and accessible. Additionally, introducing comprehensive
whistleblower protections and incentives can encourage disclosure of anti-competitive

practices from within the industry, thereby improving cartel detection and deterrence.

Another important area of reform lies in raising awareness and strengthening legal education
on competition law. Public and private sector actors—including procurement officers, industry
stakeholders, and law students—must be sensitized to the objectives and processes of the
AAEC standard. Training programs, workshops, and academic modules can cultivate a deeper
understanding and foster a culture of compliance. State regulators and enforcement agencies
should also play an active role in disseminating competition-related knowledge at the

grassroots level.

Lastly, considering the rapid transformation of markets driven by technological innovation, it
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is essential that the legislative framework governing competition law undergo regular review.
The Competition Law Review Committee and Parliament should periodically revisit the
provisions of the Act to ensure that they are aligned with global best practices and remain
capable of addressing emerging challenges in a modern, digitalized economy.

Conclusion
Appreciable Adverse Effect on Competition (AAEC) is central to the regulation of anti-
competitive conduct under the Competition Act, 2002. It provides an effects-based approach,
allowing the Competition Commission of India (CCI) to assess whether business practices
harm market competition, focusing on real-world consequences rather than theoretical criteria.
This shift enables regulators to differentiate between harmful anti-competitive conduct and

legitimate business practices that benefit consumers.

However, to remain effective, the AAEC framework must adapt to the evolving market
dynamics, particularly in the digital economy. Traditional tools, like price and market share,
may not capture the complexities of digital platforms and data-driven markets. The CCI must
develop new metrics, such as data access, network effects, and user switching costs, to
effectively evaluate anti- competitive conduct in these sectors.

Moreover, the Competition Act should provide clearer guidance on what constitutes an
“appreciable” adverse effect to reduce ambiguity and improve predictability for businesses.
Strengthening the economic and analytical capacity of the CCl is essential to evaluate complex
issues in digital markets and enhance its enforcement capabilities.

To improve enforcement, India should strengthen international cooperation with global
antitrust agencies and encourage pre-merger consultations and leniency programs to detect and
address anti- competitive behavior early. In summary, while AAEC has been crucial in
fostering a competitive market in India, its future effectiveness depends on clearer legal
guidance, enhanced CCI capacity, and alignment with international best practices. These steps
will ensure that India’s competition law continues to protect consumers while fostering

innovation and fair competition in rapidly changing markets.
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