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Al CREATIONS: NAVIGATING OWNERSHIP
AND AUTHORSHIP

AUTHORED BY - ISIRI RAJANEESH

Abstract
It would be no exaggeration to assert that the advent of Artificial Intelligence (Al) has ushered
in both creative possibilities and legal complexities, with several computer programs
generating intricate artworks that blur the line between machine and human creation. The legal
system grapples with unprecedented challenges as it struggles to keep pace with AI’s rapid
evolution. Central to this conundrum-is the question of ownership and authorship in the realm
of Al generated creations. The current legal framework is not well equipped to resolve the
complex issues arising from AI’s creative output, with the ambiguity surrounding the creator
of Al produced work raising fundamental questions that copyright laws were not designed to
address. Traditional copyright laws, tailored to consider originality as an expression of the
human mind’s identity, finds itself at odds with the non-human origin of Al generated works.
As Al continues to advance rapidly, understanding and adapting legal frameworks become
imperative so as to ensure fair attribution and protection in the flourishing landscape of Al

generated artistic endeavors.

Al and Copyright: The Intertangle

Al has reached a stage where it can generate original content, challenging traditional notions
of creativity as an exclusively human trait. The swift advancement of sophisticated Al systems
has prompted concerns about Intellectual Property Rights (IPR) and their applicability to
machine-generated content. The debate surrounding Al and IPR centers on whether copyrights
and inventions produced by Al should be treated on par with those created by humans. There
are contrasting perspectives on the impact of Al on humanity and IPR. Some see Al's entry into
the realm of IPR as a positive force, propelling human progress through unprecedented
innovations. On the flip side, there are apprehensions that allowing Al to surpass human
intellect in the IPR domain could have unintended consequences, possibly posing a threat to
human existence. The European Parliament's draft report on Robotics underscores the necessity
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of establishing criteria to categorize Al-generated works as 'own intellectual creation!.' The
international legal community grapples with the question of the validity of Al-generated
copyrights. A notable case involved a San Francisco Court denying copyright validity to a selfie
taken by a monkey, sparking debates about Al-granted copyrights and inventions?. Some legal
practitioners and copyright houses reject claims of copyrights generated through Al,
complicating the determination of ownership for Al-generated works. The absence of human
intervention in Al-generated copyrights and patents presents challenges in identifying the true
owner. Questions arise about whether both the machine and the human creator should share
rights and how these rights should be exercised. Furthermore, if an Al produces an invention
already owned by someone else, determining liability for damages becomes a complex issue,
as machines cannot be held accountable. The historical application of copyright protection to
works involving human assistance raises the question of whether Al-created works,

independent of human imagination, can be safeguarded by copyright.

Copyright, a crucial component of intellectual property rights, grants legal rights to the original
author for the exclusive use and distribution of their work. Copyright protection requires that
the work be tangible and original, aligning with the possessive individualism economic theory
of Locke. While copyright traditionally covers literary and artistic works, the emergence of Al
in literary works necessitates a closer examination of copyright in the context of Al-generated
content. To assess the validity of IP generated through Al, a detailed analysis of the national
and international legal framework, along with landmark precedents, is essential. Landmark
cases like Burrow Gilles Lithographic Co. v. Sarony?, Bleistein v. Donaldson Lithographing
Co.* and Alfred Bell & Co. v. Catalda Fine Arts, Inc.®, offer valuable insights into the evolving
legal landscape. In Burrow Gilles Lithographic Co. v. Sarony, the Court examined the
eligibility of machine-generated images/photographs for copyright protection, emphasizing the
separation of mechanical and artistic work and limiting protection for solely mechanically
generated works. Bleistein v. Donaldson Lithographing Co. reinforced the necessity of human
imagination for copyright protection, highlighting human personality's singularity as a

prerequisite. Alfred Bell & Co. v. Catalda Fine Arts, Inc. adopted a more lenient stance,

! Gyandeep Chaudhary, Artificial Intelligence: Copyright and Authorship/Ownership Dilemma?, 13 1JLJ 212, 1
(2022), https://ir.nbu.ac.in/bitstream/123456789/4773/1/Artificial%20intelligence%20-
%20copyright%20and%20authorship%20ownership%20dilemma.pdf

2 |d.

3 Burrow Gilles Lithographic Co. v. Sarony, 111 U.S. 53 (1884)

4 Bleistein v. Donaldson Lithographing, 188 U.S. 239 (1903)

® Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99 (2d Cir. 1951)
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reducing the criteria for originality and allowing unintended or incidental variations to be
claimed as original, providing relief for those asserting copyrights for Al-created works®. While
these cases offer insights, the lack of a definitive position on Al-generated works leaves
prospective right holders uncertain about the protection granted to Al systems. The ongoing
debate requires comprehensive legal solutions to address the complexities arising from Al's

impact on intellectual property.

Al-Generated Copyright under Indian Law

Copyright, as a legal safeguard for human intellectual creations, is granted protection under
Indian copyright law. According to Section 14, copyright provides exclusive rights to the author
for acts related to their work, such as reproduction, publication, adaptation, and translation.
Section 17 establishes the author as the initial copyright owner, but in cases of contracted work,
the employer becomes the owner. In the case of Rupendra Kashyap v. Jiwan Publishing House
Pvt. Ltd.”, the Court held that for examination question papers, only a natural person could
claim copyright, emphasizing that a legal entity cannot be granted authorship. The Copyright
Office's Practice and Procedure Manual (2018) reinforces this by requiring only natural person
information during copyright applications®. Courts have consistently held that the first owner
of copyright is the author, emphasizing the importance of authorship elements in the selection,
coordination, and arrangement of materials in protecting a compilation. Thereupon, copyright
pertaining to Al — created work raises the following potential issues:

(i) When considering Al-created work, a significant concern is the reliance on existing
information, potentially leading to infringement of copyright holders. Al's inability to
produce original material may pose challenges in recognizing it as an independent
entity eligible for copyright protection.

(i) Examining copyright, under Section 13(2) of the Indian Copyright Act, specifies that
the creation must be original for literary, artistic, dramatic, and musical works. Courts
determine originality based on parameters such as the inherent link between

expression and idea, the author's applied expertise and effort, the presence of a

® Gyandeep Chaudhary, Artificial Intelligence: Copyright and Authorship/Ownership Dilemma?, 13 1JLJ 212, 1
(2022), https://ir.nbu.ac.in/bitstream/123456789/4773/1/Artificial%20intelligence%20-
%20copyright%20and%20authorship%20ownership%20dilemma.pdf

" Rupendra Kashyap v. Jiwan Publishing House Pvt. Ltd, 1994 (28) DRJ 286

8 Gyandeep Chaudhary, Artificial Intelligence: Copyright and Authorship/Ownership Dilemma?, 13 1JLJ 212, 1
(2022), https://ir.nbu.ac.in/bitstream/123456789/4773/1/Artificial%20intelligence%20-
%20copyright%20and%20authorship%20ownership%20dilemma.pdf
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modicum of creativity, and the involvement of the author's judgment and skills.
Whether Al can create original work remains debatable. While the Copyright Act
recognizes compilations, the question arises if Al-created work qualifies as a
compilation with the necessary skill and judgment.

(@iif) When Al is acknowledged as the owner and author, the issue of liability for

(i)

infringement arises. Section 51 of the Copyright Act states that copyright infringement
occurs when any person, without a license, performs exclusive acts conferred upon the
copyright owner. Determining liability for Al becomes complex due to its undefined
legal status, potentially creating challenges in establishing a proper framework for Al's

actions®.

Obstacles Associated with Al as Copyright Holder

Section 17 allows for copyright transfer in employer-employee relationships. However,
recognizing Al as a separate entity complicates establishing an employer-employee
relationship, making it challenging to grant ownership to an employer. Al lacks the

capacity to execute or authorize ownership.

(i) Section 57 grants moral rights to authors, including the right to paternity and integrity.

Recognizing Al as an author renders these rights superfluous, as Al cannot assess
damage to dignity or reputation. Moral rights, inherently tied to human emotions,

become inappropriate for Al systems.

(iif) Authors are entitled to claim royalties under Indian copyright laws. Determining Al

royalty poses challenges in deciding who determines it, how it is paid, and whether Al,
devoid of human reasoning, can reasonably determine the royalty amount.

(iv) Imposing accountability for Al work, especially in cases where the content is

derogatory or contrary to public morale, becomes challenging. Current legal
frameworks lack specific provisions to effectively address intellectual property
generated by Al in India

The longstanding debate over authorship and ownership of creative works faces a new

challenge with the rise of Al. While traditional copyright laws cantered on human creators, the

surge in Al-generated content poses a conundrum. Courts have established that copyright

requires a modicum of human creativity, and the Ninth Circuit Decision reinforced that a

91d.
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human should be involved in the creative process. However, as Al systems autonomously
produce works, determining ownership becomes unclear. The Copyright Act, 1957, defines an
author as the one who causes the work to be created, raising questions about Al creations. The
European Commission is exploring legal personality for Al, proposing a potential shift in
copyright laws. The concept of "Work Made for Hire' (WMFH) doctrine could offer a solution,
considering the employer as the author. This doctrine, typically applied to human employees,
may need adaptation for Al-generated works. Issues arise, such as whether Al-created works
are copyrightable, and if so, whether the employer can possess copyright through WMFH?.
Questions also linger about Al's autonomy and competence beyond its designated employment.
The current legal framework may need adjustments to accommodate Al creations
independently produced without human intervention. Rethinking the terms "employer” and
"employee” in the WMFH doctrine could provide a way to classify Al as an employee,

addressing the evolving landscape of Al-generated content??.

Conclusion
In the realm of Al-generated works, defining ownership and authorship remains a complex
challenge. As technology evolves, legal frameworks must adapt to address the nuanced
interplay between human input and machine creativity. Balancing innovation with ethical
considerations is crucial to ensure fair recognition and protection for all contributors in this
dynamic landscape. Determining the level of human interaction required for copyright
eligibility is a crucial component of this challenge. Should credit be given to the user who
entered data, the programmer who created the Al, or the Al itself (as a tool or autonomous
agent)? As generative Al systems become more self-sufficient and able to create art with little
assistance from humans, this subject becomes more pressing than ever. Because they are
founded on antiquated ideas of human authorship, current intellectual property rules frequently
find it difficult to handle these complications, forcing authors, companies, and governmental

organizations to navigate unfamiliar territory.

A further layer of difficulty is introduced by concerns about responsibility and accountability.
Finding the responsible parties in situations when Al-generated content violates preexisting

copyrights, disseminates false information, or causes injury is still controversial. These issues

101d. At 236
11 egal Services India, http://www.legalserviceindia.com/articles/copy_owner.htm (last visited Feb. 5,2024)
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show that in order to regulate the application of Al in creative industries, new legislation as

well as moral standards are required.

In the future, adopting solutions that promote innovation while defending individual rights will
require cooperation between legislators, engineers, artists, and legal professionals. Clear
attribution protocols and transparency in Al systems can reduce conflict and foster confidence.
Al integration into creative fields can thrive by finding a balance between societal ideals and
technological growth, enabling both audiences and creators to investigate the revolutionary
potential of this technology. The evolution of these frameworks will ultimately shape the

cultural and economic impact of Al-generated works for generations to come.
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