INTERNATIONAL LAW
JOURNAL

WHITE BLACK
LEGAL LAW
JOURNAL

ISSN: 258I-

- 8503

Peer - Reviewed ¢ Refereed Journal

The Law Journal strives to provide a platform for discussion of
International as well as National Developments in the Field of
Law.

WWW. WHITEBLACKLEGAL.CO.IN



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any means
without prior written permission of Editor-in-chief of White Black Legal — The
Law Journal. The Editorial Team of White Black Legal holds the copyright to all
articles contributed to this publication. The views expressed in this publication
are purely personal opinions of the authors and do not reflect the views of the
Editorial Team of White Black Legal. Though all efforts are made to ensure the
accuracy and correctness of the information published, White Black Legal shall

not be responsible for any errors caused due to oversight or otherwise.


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025

ISSN: 2581-8503

EDITORIAL

TEAM

Raju Narayana Swamy (I1AS ) Indian Administrative Service

officer

\\\!

and a

professional
Procurement from the World Bank.

Dr. R. K. Upadhyay

Dr. R. K. Upadhyay is Registrar, University of Kota
(Raj.), Dr Upadhyay obtained LLB , LLM degrees from
Banaras Hindu University & Phd from university of
Kota.He has succesfully completed UGC sponsored
M.R.P for the work in the ares of the various prisoners

reforms in the state of the

Dr. Raju Narayana Swamy popularly known as
Kerala’'s Anti Corruption Crusader is the
All India Topper of the 1991 batch of the IAS
and is currently posted as Principal
Secretary to the Government of Kerala . He has
earned many accolades as he hit against
the political-bureaucrat corruption nexus in
India. Dr Swamy holds a B.Tech in Computer
Science and Engineering from the IIT Madras
and a Ph. D. in Cyber Law from Gujarat
National Law University . He also has an LLM
(Pro) ( with specialization in IPR) as well
as three PG Diplomas from the National Law
University,  Delhi- one in  Urban

Environmental Management and Law, another
in Environmental Law and Policy and a
third one in Tourism and Environmental Law.
He also holds a post-graduate diploma in
IPR from the National Law School, Bengaluru
Public

diploma in

Rajasthan.



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

Senior Editor
Dr. Neha Mishra

Dr. Neha Mishra is Associate Professor & Associate
Dean (Scholarships) in Jindal Global Law School, OP
Jindal Global University. She was awarded both her PhD
degree and Associate Professor & Associate Dean M.A.;
LL.B. (University of Delhi); LL.M.; Ph.D. (NLSIU,
Bangalore) LLM from National Law School of India
University, Bengaluru; she did her LL.B. from Faculty of
Law, Delhi University as well as M.A. and B.A. from
Hindu College and DCAC from DU respectively. Neha
has been a Visiting Fellow, School of Social Work,
Michigan State University, 2016 and invited speaker
Panelist at Global Conference, Whitney R. Harris World
Law Institute, Washington University in St.Louis, 2015.

Ms. Sumiti Ahuja

Ms. Sumiti Ahuja, Assistant Professor, Faculty of Law, University
of Delhi,

Ms. Sumiti Ahuja completed her LL.M. from the Indian Law
Institute with specialization in Criminal Law and Corporate Law,
and has over nine years of teaching experience. She has done her
LL.B. from the Faculty of Law, University of Delhi. She is currently
pursuing Ph.D. in the area of Forensics and Law. Prior to joining
the teaching profession, she has worked as Research Assistant for
projects funded by different agencies of Govt. of India. She has
developed various audio-video teaching modules under UGC e-PG
Pathshala programme in the area of Criminology, under the aegis
of an MHRD Project. Her areas of interest are Criminal Law, Law
of Evidence, Interpretation of Statutes, and Clinical Legal
Education.

Dr. Navtika Singh Nautiyal

Dr. Navtika Singh Nautiyal presently working as an Assistant
Professor in School of law, Forensic Justice and Policy studies
at National Forensic Sciences University, Gandhinagar,
Gujarat. She has 9 vyears of Teaching and Research
Experience. She has completed her Philosophy of Doctorate
in ‘Intercountry adoption laws from Uttranchal University,
Dehradun’ and LLM from Indian Law Institute, New Delhi.



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

Dr. Rinu Saraswat

Associate Professor at School of Law, Apex University, Jaipur,
M.A, LL.M, Ph.D,

Dr. Rinu have 5 yrs of teaching experience in renowned
institutions like Jagannath University and Apex University.
Participated in more than 20 national and international seminars
and conferences and 5 workshops and training programmes.

Dr. Nitesh Saraswat

E.MBA, LL.M, Ph.D, PGDSAPM

Currently working as Assistant Professor at Law Centre I,
Faculty of Law, University of Delhi. Dr. Nitesh have 14 years of
Teaching, Administrative and research experience in Renowned
Institutions like Amity University, Tata Institute of Social
Sciences, Jai Narain Vyas University Jodhpur, Jagannath
University and Nirma University.

More than 25 Publications in renowned National and
International Journals and has authored a Text book on Cr.P.C
and Juvenile Delinquency law.

Subhrajit Chanda

BBA. LL.B. (Hons.) (Amity University, Rajasthan); LL. M.
(UPES, Dehradun) (Nottingham Trent University, UK);
Ph.D. Candidate (G.D. Goenka University)

Subhrajit did his LL.M. in Sports Law, from Nottingham
Trent University of United Kingdoms, with international
scholarship provided by university; he has also completed
another LL.M. in Energy Law from University of Petroleum
and Energy Studies, India. He did his B.B.A.LL.B. (Hons.)
focussing on International Trade Law.



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

ABOUT US

WHITE BLACK LEGAL is an open access, peer-reviewed and
refereed journal providededicated to express views on topical legal
Issues, thereby generating a cross current of ideas on emerging
matters. This platform shall also ignite the initiative and desire of
young law students to contribute in the field of law. The erudite
response of legal luminaries shall be solicited to enable readers to
explore challenges that lie before law makers, lawyers and the
society at large, in the event of the ever changing social, economic
and technological scenario.

With this thought, we hereby present to you


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

ROLE OF ENFORCEMENTDIRECTORATE (ED) IN PMLA, 2002

SUBMITTED BY: HARDIK SAXENA
LLM (Criminal Law) Enrolment No. A03104524014
Batch: 2024-2025

DISSERTATION SUBMITTED TO
AMITY INSTITUTE OF ADVANCED LEGAL STUDIES AMITY UNIVERSITY UTTAR
PRADESH

IN PART FULFILMENT OF REQUIREMENT FOR THE DEGREE OF LAWS (LLM)

UNDER THE SUPERVISION OF: DR. SETU GUPTA

(Professor)


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

PARTICULARS

Declaration

Faculty Guide Approval Certificate

Acknowledgement

Abstract

Chapter 1 Introduction

1.1 Legal Framework of The Enforcement Directorate Under The PMLA

1.2 Powers Of the Enforcement Directorate Under PMLA

1.3 Role Of the Enforcement Directorate In National and International Cooperation
1.4 1judicial Oversight

1.5 Statutory Mandate of the Enforcement Directorate Under PMLA

1.6 Coordination With Other Agencies

Chapter 2: Legislative Framework Governing Money Laundering In India
2.1background And Legislative Context

2.2 Key Provisions of the PMLA, 2002

2.3 Enforcement Mechanisms Under The PMLA

Chapter 3: Role Of Enforcement Directorate Under Pmla,2002
3.1 Powers and Functions of the Enforcement Directorate
3.2 Role in Preventing Terrorism Financing

Chapter 4: Judicial Interpretation And Oversight

4.1 Introduction

4.2 Overview of The PMLA And Enforcement Directorate

4.3 Judicial Oversight and The Role of Courts in PMLA Enforcement
4.4 Key Cases Shaping Judicial Oversight

4.5 Outcome and Student Learning

Chapter 5: Challenges And Limitation In Enforcement

5.1 Introduction

5.2 Overview of the Enforcement Directorate (ED) And PMLA

5.3 Challenges and Limitations Faced by The Enforcement Directorate

5.4 Measures to Overcome Challenges and Strengthen Enforcement Mechanisms
5.5 Overview

Chapter 6: Conclusion And Recommendations
6.1 Conclusion
6.2 Recommendations

Biblography



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

ACKNOWLEDGEMENT

The initiation of the thesis is the will of the Almighty, who helped me in all possible ways to light
up the Proper Path. Through the journey from the genesis to the fruition of the thesis, | came across
people whose countless efforts and contribution ways is worth meaning. | take this opportunity to
express my humble gratitude to all of them. | am honoured to express my deep gratitude to my
respected teachers and supervisor Dr. Setu Gupta without whose guidance, supervision,
encouragement, and cooperation this work would not be complete. From the early stage of this
research, he insisted me to give best output without even making me feel burdened with work. I am
indebted to other teaching staff, for their blessing wishes and constant advice to make my work
successful. I convey my heartfelt gratitude to founder of Amity University,

Dr. Ashok Chauhan.


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

ABSTRACT

The increasing sophistication of financial offenses and the globalization of unlawful monetary
flows have necessitated the establishment of stringent legal frameworks to address the issue of
money laundering. The Prevention of Money Laundering Act, 2002 (PMLA), was promulgated in
India to confront these challenges, with the primary objectives of preventing and combating money
laundering, confiscating proceeds of crime, and prosecuting offenders. At the core of this
legislative framework lies the Enforcement Directorate (ED), which plays a crucial role in
effectuating the Act’s purpose. This dissertation provides a critical examination of the scope and
constraints of the ED’s authority under the PMLA, analyzing its statutory mandate, operational

mechanisms, and the imperative for reforms.

The research delves into the ED’s investigative jurisdiction, including its statutory powers to
provisionally attach properties, seize proceeds of crime, and initiate prosecutions before designated
adjudicatory forums. It underscores the ED’s pivotal function in coordinating with domestic and
international enforcement agencies to counteract transnational money laundering. Additionally,
the study evaluates the statutory provisions that empower the ED to secure compliance from

financial institutions, intermediaries, and other entities obligated under the PMLA.

Despite the indispensable role of the ED in suppressing money laundering, the research identifies
various impediments and challenges. These encompass difficulties in establishing a direct link
between predicate offenses and proceeds of crime, judicial intervention due to procedural
irregularities, and resource limitations that hinder the agency’s operational efficiency.
Furthermore, the overlap of PMLA provisions with other statutes, such as the Income Tax Act and
the Companies Act, creates jurisdictional complexities, thereby complicating enforcement.
Allegations of arbitrary use of power and selective enforcement have also raised concerns

regarding the ED’s impartiality and accountability.

By critically analyzing judicial precedents, statutory enactments, and international anti-money

laundering models, the dissertation seeks to furnish a holistic understanding of the ED’s role. The
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study also advances policy recommendations aimed at augmenting the agency’s efficiency while

maintaining accountability and transparency in its operations.

This dissertation, by addressing the strengths and limitations of the ED’s functions under the
PMLA, contributes meaningfully to the broader legal discourse on fortifying India’s anti-money

laundering framework and aligning it with international standards.
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CHAPTER 1
INTRODUCTION

The Prevention of Money Laundering Act, 2002 (PMLA) is a critical piece of legislation enacted
by the Government of India to combat the threat of money laundering. Money laundering refers to
the process of concealing the illicit origins of illegally obtained funds, typically derived from
criminal activities such as drug trafficking, corruption, Oorism financing, and organized crime. The
primary objective of the PMLA is to prevent and control money laundering activities, criminalize
the process of money laundering, and provide for the confiscation of property derived from such
criminal activities. In order to enforce the provisions of the PMLA and ensure its effectiveness, the
Enforcement Directorate (ED) plays a vital role.

The Enforcement Directorate, operating under the Ministry of Finance, is a specialized agency that
enforces economic laws and fights financial crimes, particularly those related to money laundering.
The Enforcement Directorate is empowered with robust legal tools and mechanisms to investigate
and prosecute money laundering offenses. As per the PMLA, the ED is authorized to trace, attach,
and confiscate properties linked to money laundering, thereby depriving offenders of their ill-gotten
wealth. The Directorate is tasked with the responsibility of safeguarding the financial integrity of
the nation by preventing the entry of proceeds of crime into the legitimate economy.

11 Legal Framework of the Enforcement Directorate
under the PMLA

The role of the Enforcement Directorate under the PMLA is governed by several statutory

provisions that grant the Directorate significant investigative, prosecutorial, and adjudicatory
powers. The PMLA was enacted in response to India's obligations under international conventions
and to align the country with global standards of anti-money laundering practices, including those
laid down by the Financial Action Task Force (FATF). 2The core objectives of the PMLA are:

1. Prevention of Money Laundering: To prevent the laundering of illicit funds and to make it difficult

for criminals to convert illegal money into legitimate assets.

1 https://dea.gov.in/sites/default/files/moneylaunderingact.pdf
2 https://www.fatf-gafi.org/en/home.html
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2. Confiscation of Proceeds of Crime: To confiscate property derived from or involved in criminal
activity, ensuring that the benefits of crime are eliminated.
3. Fostering International Cooperation: To promote international cooperation in preventing and

investigating money laundering activities.

Under the Prevention of Money Laundering Act, the Enforcement Directorate operates as the
chief agency responsible for enforcement. The Directorate is empowered to initiate investigations,
attach assets, file charge sheets, and take actions against individuals or entities involved in money

laundering.

1.2 Powers of the Enforcement Directorate under PMLA

The Enforcement Directorate holds expansive powers under the PMLA, which enable it to take swift
and comprehensive actions against money laundering activities. These powers, under the relevant

provisions of the Act, include:

1. Investigation and Enforcement of Money Laundering
Cases

The Enforcement Directorate is authorized to investigate offenses related to money laundering under
the PMLA. Section 3 %of the PMLA criminalizes the act of money laundering, and Section 4
4establishes the punishment for committing such an offense. The ED has the authority to initiate
investigations based on a predicate offense, which is a criminal activity that generates proceeds of
crime, such as drug trafficking, corruption, fraud, or terrorism. The Directorate can commence
investigations on the basis of intelligence or upon receipt of information about the involvement of

any individual or entity in money laundering activities.

The ED uses its investigative powers to trace the flow of illicit money, identify money laundering
schemes, and uncover the methods used by offenders to legitimize their criminal proceeds.

Investigations often involve complex financial analysis, forensics, and cross-border cooperation.

3https://enforcementdirectorate.gov.in/sites/default/files/Act%26rules/ THE%20PREVENTION%200F%20MONEY %20LAUN
DERING%20ACT%2C%202002.pdf
“https://enforcementdirectorate.gov.in/sites/default/files/Act%26rules/ THE%20PREVENTION%200F%20MONEY%20LAUN

6
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2. Attachment of Property under Section 5 of the PMLA

A significant power of the Enforcement Directorate under the PMLA is the authority to attach
property involved in money laundering. Under Section 5 of the PMLA ° , the Enforcement
Directorate is empowered to provisionally attach property believed to be involved in the laundering
of money, even before filing a charge sheet or formal criminal charges. This power is crucial in

preventing criminals from transferring or concealing illicit assets during the investigation.

The provisional attachment order can be enforced against both movable and immovable assets, and
the individual or entity affected by the order has the right to challenge the attachment in a designated
appellate forum. Once an attachment is made, the ED can initiate further legal proceedings to ensure

that the proceeds of crime are not transferred or dissipated.

3. Confiscation of Proceeds of Crime under Section 8° of
the PMLA

Section 8 of the PMLA provides the Enforcement Directorate with the authority to confiscate
property involved in money laundering after the completion of the investigation and subsequent
prosecution. The Directorate can seek to confiscate property that has been derived directly or
indirectly from criminal activities. In doing so, the ED deprives offenders of the financial benefits

of their crimes, ensuring that they do not profit from their illicit activities.

Confiscation is a potent tool available under the PMLA and helps in deterring criminal activities

related to money laundering. Once confiscated, the properties are transferred to the government.

2. Filing of Prosecution Complaints (Charge Sheets)

Under the PMLA, the Enforcement Directorate is responsible for filing prosecution complaints, also
known as charge sheets, in the designated Special Courts for the adjudication of cases related to
money laundering. The ED is tasked with presenting evidence in court to prove the commission of
money laundering and to seek the imposition of appropriate penalties, including the confiscation of

assets.
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5 https://www.indiacode.nic.in/handle/123456789/2036?view_type=search
6 https://www.indiacode.nic.in/handle/123456789/2036?view_type=search
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The Directorate's role in the prosecution process is vital, as it is responsible for ensuring that the
evidence is sufficiently robust to secure convictions. The Special Courts hearing money laundering
cases have exclusive jurisdiction over such offenses, and the ED ensures that cases are presented

efficiently and in accordance with the law.

5. Adjudicatory Powers and Appeal

The Enforcement Directorate also exercises adjudicatory powers with respect to certain matters
under the PMLA. In cases of provisional attachment or confiscation of assets, the Directorate plays
a role in representing the government's interests in the proceedings before the Adjudicating
Authority. The Adjudicating Authority, under the PMLA, examines the legality of the attachment
and confiscation orders and gives the affected parties the opportunity to present their case.

Additionally, the Appellate Tribunal for Forfeited Property 'handles appeals related to the ED’s
actions. This layered judicial mechanism ensures that due process is followed while enabling the

Enforcement Directorate to effectively carry out its responsibilities.

1.3 Role of the Enforcement Directorate in National and
International Cooperation

The Enforcement Directorate is also tasked with cooperating with international law enforcement
agencies, financial intelligence units, and other government bodies. Money laundering often
involves cross-border transactions and the movement of illicit funds across countries, making

international cooperation critical.

The Enforcement Directorate collaborates with global organizations such as the Financial Action
Task Force (FATF), the Egmont Group of Financial Intelligence Units, and international law
enforcement agencies like Interpol to combat money laundering and recover assets that may have
been moved abroad. The Directorate works under the framework of mutual legal assistance treaties

(MLATS) and international conventions on money laundering and related crimes.

10
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7 https://atfp.gov.in/
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14 Judicial Oversight

The Enforcement Directorate's powers are subject to judicial oversight, primarily through Special
Courts designated for the adjudication of money laundering cases. These courts ensure that the legal
process is followed correctly, and offenders are punished appropriately. The Adjudicating
Authority and the Appellate Tribunal also play critical roles in ensuring that the rights of

individuals are protected during proceedings related to the attachment and confiscation of properties.

15 Statutory Mandate of the Enforcement Directorate
under PMLA

The Enforcement Directorate (ED), operating under the Prevention of Money Laundering Act,
2002 (PMLA), holds significant responsibilities and powers to combat money laundering and
related financial crimes in India. The statutory mandate of the Enforcement Directorate is outlined
primarily through Section 488 of the PMLA, which authorizes the ED to investigate, prosecute, and
attach properties linked to money laundering activities. This mandate provides the ED with a broad
legal framework to ensure that illicit funds are not allowed to enter the legitimate financial system,

and that criminals are held accountable for their illegal financial activities.

The primary functions of the Enforcement Directorate under the PMLA can be categorized into five
key areas: investigation and enforcement, attachment of property, prosecution and
adjudication, confiscation of proceeds of crime, and filing of money laundering cases. These
functions, detailed below, provide a comprehensive strategy for tackling money laundering in India.

restigation and Enforcement

The Enforcement Directorate (ED), through its Directorate of Enforcement (DoE), plays an
essential role in investigating offenses related to money laundering. The core responsibility of the
ED is to identify, investigate, and take legal action against individuals and entities suspected of
being involved in money laundering activities. The ED initiates investigations based on a predicate
offense, which refers to a criminal activity that generates the illicit funds used in money laundering.

A predicate offence is a crime that generates proceeds which are then concealed or disguised through

8 https://www.indiacode.nic.in/handle/123456789/2036?view_type=search
12
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the process of money laundering. It serves as the initial illegal act that provides the financial basis
for laundering activities.® Predicate offenses include crimes such as drug trafficking, corruption,
fraud, terrorism financing, and organized crime. Predicate or scheduled offence is defined under
Section 2(y) of the Act as the offences specified under Part A of the Schedule to the Act or the
offences specified under Part B of the Schedule if the total value involved in such offences is one
crore rupees (INR 1 crore) or more.

The Supreme Court of India has affirmed that while the offence of money laundering is treated as a
standalone crime under the Prevention of Money Laundering Act, 2002 (PMLA), it remains
intrinsically connected to a predicate offence. This connection arises from the requirement that the
alleged laundered assets must be derived from criminal conduct linked to one of the scheduled
offences listed under the Act. Importantly, the Court clarified that not every asset belonging to an
accused individual can be presumed to be proceeds of crime; only those properties that fall within
the scope of Section 2(u) of the PMLA may be categorized as such.

In cases where an individual is acquitted of the scheduled offence and is found to lawfully own or
possess the disputed property, such property cannot be classified as proceeds of crime.
Consequently, in the absence of demonstrable and identifiable criminal proceeds, the Enforcement

Directorate lacks the jurisdiction to initiate proceedings or prosecute under the PMLA.

This interpretation reaffirms the legal principle that a predicate offence is a necessary precondition
for establishing a money laundering offence. While this position is consistent with the precedent set
in P. Chidambaram v. Directorate of Enforcement (2019)°, the recent judgment provides clarity

and consistency, thereby reducing the possibility of divergent judicial interpretations on this issue.

Once the ED identifies a connection between the illicit proceeds of crime and the process of money
laundering, it begins an investigation under the PMLA. The investigation often involves complex
financial tracing techniques, including forensic accounting, digital forensic tools, and the gathering
of intelligence about the flow of funds. The ED works closely with other law enforcement agencies,

such as the Central Bureau of Investigation (CBI) and Financial Intelligence Unit (FIU-IND),

9 https://corporate.cyrilamarchandblogs.com/2022/08/the-concept-of-predicate-offence-the-supreme-court-clarifies/
10 (2019) 9 SCC 24.

13
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as well as international agencies like Interpol and FATF, to ensure that cross-border financial
crimes are adequately investigated.

The ED’s investigative powers allow it to track the source of illicit funds, identify laundering
methods, and determine the extent to which illegal money has entered the legitimate financial
system. By gathering and analyzing financial data, the ED can uncover illicit financial networks and
disrupt criminal activities. Furthermore, the ED plays a crucial role in uncovering complex money
laundering schemes that involve multiple jurisdictions, shell companies, offshore accounts, and

digital currencies.

Attachment of Property

One of the most powerful and distinctive provisions under the PMLA is the attachment of
property. This provision grants the Enforcement Directorate the authority to attach both movable
and immovable properties believed to be connected to money laundering activities. Under Section
5 of the PMLA, ! the ED has the ability to provisionally attach property that is suspected to be
involved in laundering illicit funds. The provisional attachment can be carried out even before the
filing of a charge sheet or the formal initiation of criminal charges against the accused individuals

or entities.

The ability to attach property serves as a preventive measure, ensuring that offenders cannot transfer
or conceal illicit assets while the investigation is ongoing. This provision plays a vital role in
preventing criminals from dissipating or hiding their ill-gotten wealth before legal action can be
taken. By attaching property, the ED sends a strong message to potential offenders that the

government is determined to seize assets linked to criminal activities.

Once the property is attached, the individual or entity concerned has the right to challenge the
attachment in an appellate forum. This provides a mechanism for judicial review, ensuring that the

ED’s actions remain transparent and subject to oversight. The provisional attachment order can

1 https://kanoongpt.in/bare-acts/the-prevention-of-money-laundering-act-2002/chapter-iii-section-5-
d0d50e3f4ae2bfffifgoogle_vignette

14
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apply to a wide range of assets, including bank accounts, real estate, vehicles, and shares, making it
a comprehensive tool for disrupting the flow of illicit wealth.

)secution and Adjudication

The Enforcement Directorate does not only investigate money laundering offenses but is also deeply
involved in the prosecution of such offenses. Under the PMLA, the ED is responsible for filing
charge sheets against accused individuals or entities in the designated Special Courts for money
laundering offenses 1% . These courts have exclusive jurisdiction over money laundering cases,

ensuring that the legal process is streamlined and focused on financial crimes.

The ED's role in prosecution is critical to securing convictions in money laundering cases. The
Directorate is tasked with presenting evidence, making legal arguments, and seeking appropriate
penalties for offenders'®. This involves preparing a comprehensive case that links the illicit proceeds
of crime to the act of money laundering, using financial records, forensic evidence, and testimonies

from expertst®,

In addition to presenting evidence, the ED is responsible for representing the government's interests
in court, ensuring that offenders are held accountable under the law. ¥ The ED’s officers work
closely with legal experts and prosecutors to build strong cases that comply with the procedural
requirements of the PMLA. The ED's involvement in prosecution also ensures that there is
consistency in the handling of money laundering cases, leading to a more efficient and effective

judicial process.

Furthermore, the ED plays a role in adjudication in cases involving the attachment or confiscation
of assets. The Adjudicating Authority, an independent body under the PMLA, examines the

legality of the ED’s actions related to asset attachment and confiscation. The ED presents its case

12 prevention of Money Laundering Act, 2002, Section 44 — Jurisdiction of Special Courts

13 Section 45 — Offences to be cognizable and non-bailable; role of public prosecutors

14 Directorate of Enforcement, Ministry of Finance, Government of India — Official functions and responsibilities, available
at: https://enforcementdirectorate.gov.in

5 PMLA, 2002, Section 43 and 45 — detailing prosecution procedures under the Act.

15
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before the Adjudicating Authority, which evaluates whether the attachment of assets was done in

accordance with the law?®.

Attachment and Confiscation of Proceeds of Crime

A key objective of the PMLA is the confiscation of proceeds of crime. The ED is responsible for
ensuring that individuals or entities involved in money laundering are deprived of the financial
benefits gained from their criminal activities. Section 8 of the PMLA provides the legal framework
for the confiscation of property and assets that are directly or indirectly derived from criminal

activities.

Once the Enforcement Directorate successfully proves that an individual or entity is involved in
money laundering, it can seek to confiscate the properties that were acquired through the illicit
proceeds. The confiscation process serves as a powerful deterrent against money laundering, as it
ensures that criminals do not profit from their illegal actions. The goal is to strip offenders of the
financial gains they made through unlawful activities, thereby eliminating the incentive for further

criminal conduct.

The ED’s role in confiscating proceeds of crime involves not only the identification of criminal
assets but also the legal process of filing requests for confiscation in the appropriate courts. The
Directorate works to ensure that the properties are transferred to the government once they are
confiscated, making it impossible for the criminals to use or benefit from the illicit wealth.

Filing of Money Laundering Cases

In addition to investigating and prosecuting money laundering cases, the Enforcement Directorate
is also responsible for filing cases under the PMLA. A money laundering case is initiated when
there is suspicion or evidence that proceeds of crime are being used or laundered through illegal
channels ¥ . The ED assesses financial transactions, traces the flow of funds, and builds a

comprehensive case to establish the commission of money laundering.®

16 PMLA, 2002, Sections 5 and 8 — Provisional attachment and adjudication of property involved in money laundering
17 Prevention of Money Laundering Act, 2002, Section 3 — Definition of money laundering and threshold of suspicion.
18 Directorate of Enforcement, Government of India, “Functions of the ED,” available at: https://enforcementdirectorate.gov.in.
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To initiate a money laundering case, the ED first identifies a predicate offense, such as corruption,
fraud, or drug trafficking, which generates the illicit funds. Once the ED establishes a link between
the proceeds of crime and the process of money laundering, it files a complaint in the designated
Special Court. The Directorate’s role in filing money laundering cases is critical, as it sets the legal

groundwork for prosecuting offenders and initiating asset recovery procedures.

The filing of money laundering cases involves thorough financial analysis, identifying criminal
networks, and uncovering the methods used by criminals to launder their illicit funds. The ED works
in collaboration with other agencies such as the Financial Intelligence Unit (FIU-IND) and
Central Bureau of Investigation (CBI) to gather relevant evidence and strengthen the case for

prosecution®®.

1.6 Coordination with Other Agencies

The Enforcement Directorate (ED) plays a crucial role in investigating and enforcing laws related
to money laundering, but it does not function in isolation. In order to effectively tackle financial
crimes, the ED collaborates with a variety of national and international agencies, each with its own
specific area of expertise. The collaborative efforts between these agencies enable a comprehensive

approach to combating financial crimes and ensuring that the perpetrators are brought to justice.

National Agencies

1. Central Bureau of Investigation (CBI): ?° The CBI is one of India's premier investigative
agencies, tasked with investigating complex financial crimes, corruption cases, and organized crime.
The ED and CBI share a close working relationship, particularly when it comes to cases that involve
financial crimes with a broader criminal nexus. In cases where money laundering is linked to other
criminal activities, such as corruption or fraud, the ED and CBI work together to investigate and
prosecute offenders. The two agencies exchange vital information and intelligence, and often
coordinate on joint operations, ensuring that there is no overlap in their efforts and that the

investigation remains comprehensive.

19 Financial Intelligence Unit-India, Ministry of Finance, “Role and Collaboration with Enforcement Agencies,” available
at: https:/fiuindia.gov.in.
20 https://cbi.gov.in/
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2. Financial Intelligence Unit (FIU-IND?): The Financial Intelligence Unit of India (FIU-IND) is
the national agency responsible for receiving, analyzing, and disseminating information related to
suspicious financial transactions. The FIU-IND works closely with the ED to identify potential
money laundering activities by scrutinizing reports from financial institutions and other regulated
entities. The FIU-IND assists the ED by providing critical financial intelligence that can trigger
investigations into money laundering operations. This collaboration helps ensure that the ED's
investigative actions are based on solid financial data, enhancing the efficiency and accuracy of the
agency's operations.

3. National Investigation Agency (NIA): 22The NIA is a specialized agency tasked with handling
terrorism-related offenses and other national security matters. Money laundering is often linked to
terrorism financing, and in such cases, the ED and NIA cooperate to investigate and disrupt financial
networks used to fund terrorist activities. The NIA works with the ED to identify the flow of funds
used for terrorism and organized crime. Through their coordination, the agencies ensure that money
laundering schemes are thoroughly investigated and that any funds connected to criminal or terrorist
activity are traced, frozen, and confiscated.

4. Other Law Enforcement Agencies: In addition to the CBI, FIU-IND, and NIA, the ED coordinates
with various other national law enforcement bodies, including the State Police, Income Tax
Department, and Customs Authorities. These agencies assist in gathering evidence, conducting
searches, and identifying financial anomalies within their respective domains. By working together,
the ED and these agencies can trace illicit financial transactions more effectively and ensure that
criminals are held accountable under the law. The multi-agency coordination helps to create a

stronger, more comprehensive network for investigating money laundering and financial crimes.

International Collaboration

In the context of money laundering, especially when the funds or assets are moved across
international borders, the Enforcement Directorate’s work extends beyond India’s borders.

Criminals often exploit international financial systems, moving illicit funds through multiple

2L https://dor.gov.in/financial-intelligence-unit-india-fiu-ind
22 https://nia.gov.in/
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jurisdictions to conceal their origins. The ED recognizes that transnational cooperation is essential
to trace and recover such assets.

1. Interpol: Interpol, or the International Criminal Police Organization, is a global network that
facilitates international police cooperation.?® The Enforcement Directorate cooperates with Interpol
to investigate cross-border money laundering activities. By sharing intelligence through Interpol’s
global databases and communication systems, the ED gains access to information about criminal
networks, their operations, and the jurisdictions they operate in. This collaboration allows the ED
to track the movement of illicit funds that cross international boundaries and identify the global
reach of money laundering operations?*.

2. Egmont Group of Financial Intelligence Units?®: The Egmont Group is an international network
of Financial Intelligence Units (FIUs) that work together to exchange information related to money
laundering and terrorism financing. As a member of the Egmont Group, the ED cooperates with
FIUs from other countries to track cross-border financial transactions and identify patterns that may
indicate money laundering. This collaboration is critical for recovering assets that have been
transferred abroad and for ensuring that perpetrators of financial crimes do not escape justice by
utilizing international banking systems or tax havens. The exchange of financial intelligence
between FIUs enables the ED to act swiftly and efficiently in investigating and prosecuting money
laundering offenses.

3. Mutual Legal Assistance Treaties (MLATS): MLATS are agreements between countries that
facilitate the exchange of legal information and assistance in criminal investigations. The
Enforcement Directorate relies on MLATS to obtain critical information and evidence from foreign
jurisdictions. This cooperation is particularly important in cases where assets have been moved
overseas or when criminals use foreign financial institutions to launder their illicit funds. MLATS
allow the ED to request assistance from other nations in gathering evidence, conducting searches,
and freezing assets, ensuring that international cooperation is maintained in the fight against money

laundering.

23 What is INTERPOL?” available at: https://www.interpol.int/en/Who-we-are/What-is-INTERPOL

2 inancial Action Task Force (FATF), Money Laundering and Terrorist Financing Risks Arising from Cross-Border Payments,
2021.

2 https://egmontgroup.org/
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4. FATF (Financial Action Task Force): The Financial Action Task Force (FATF) is an
intergovernmental body that sets international standards for combating money laundering and
terrorism financing. As part of its efforts to improve global anti-money laundering frameworks, the
FATF monitors the progress of member countries, including India, in implementing effective
financial crime laws. The Enforcement Directorate works closely with the FATF to align India’s
anti-money laundering practices with international standards. The ED uses the guidelines provided
by the FATF to improve its investigative procedures and ensure that India remains compliant with

global expectations in the fight against financial crimes.

The Importance of Cooperation:

Cooperation between national and international agencies is essential for the effective enforcement
of laws against money laundering ?® . Money laundering schemes are increasingly complex,
involving multiple financial institutions, jurisdictions, and individuals. Criminals often exploit legal
and regulatory loopholes in different countries to launder their illicit funds, making international
cooperation imperative?’. Through shared resources, intelligence, and expertise, the Enforcement

Directorate and its counterparts can ensure a comprehensive approach to tackling financial crime.

Effective coordination between national agencies ensures that investigations are not fragmented,
that resources are pooled, and that the full scope of the criminal network is identified. The
collaborative efforts of the Enforcement Directorate with agencies like the CBI, FIU-IND, NIA, and
others provide a multifaceted response to financial crimes, strengthening the overall legal

framework for combating money laundering.?®

Internationally, agencies like Interpol, the Egmont Group, and various FIUs provide a global
network for the exchange of financial intelligence, making it possible to track illicit funds that cross

borders. International treaties, such as MLATS, facilitate the legal exchange of information and

2% Financial Action Task Force (FATF), International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation — The FATF Recommendations, 2020.

27 United Nations Office on Drugs and Crime (UNODC), Money-Laundering and Globalization, available

at: https://www.unodc.org/unodc/en/money-laundering/globalization.html

28 Central Bureau of Investigation (CBI), Financial Intelligence Unit — India (FIU-IND), and National Investigation Agency
(NIA) official portals — outlining inter-agency collaboration
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evidence, enabling the ED to recover assets moved across international borders?®. Cooperation with
the FATF further ensures that India’s anti-money laundering framework is up to international

standards, enhancing the country’s ability to fight money laundering at a global level.*

In conclusion, the Enforcement Directorate’s collaboration with both national and international
agencies plays a critical role in strengthening India’s ability to combat money laundering. By
fostering cooperation, sharing intelligence, and working together on joint investigations, the ED and
its counterparts can effectively address the global threat of financial crime and ensure that illicit

assets are traced, confiscated, and returned to their rightful owners.

23 Ministry of Home Affairs, Government of India, “Mutual Legal Assistance Treaties (MLATSs),” available

at: https://www.mha.gov.in

30 FATF, FATF Mutual Evaluation Report: India, 2010 and follow-up assessments — assessing India’s compliance with global
AML standards.
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CHAPTER 2

LEGISLATIVE FRAMEWORK GOVERNING MONEY LAUNDERING IN INDIA

Introduction

Money laundering is a global phenomenon that affects every country, posing significant threats to
the financial systems, national security, and economic integrity of a nation. 3! It involves the
concealment of illicit funds derived from criminal activities and their integration into the legitimate
financial system.? In India, as in many other countries, the complexities of money laundering have
prompted the development of a robust legal framework designed to prevent, detect, and punish
individuals and entities involved in such illegal activities. The core of this framework is the
Prevention of Money Laundering Act (PMLA), 2002, which has been a critical tool in India's

fight against money laundering.

The need for an effective legislative framework to combat money laundering arose in the late 1990s
as India realized the growing scope of financial crimes and the international pressures exerted by
bodies such as the Financial Action Task Force (FATF)3. To comply with international standards
and tackle this ever-evolving crime, the Government of India enacted the PMLA, 2002, which set
up a legal mechanism to address the complexities of money laundering. 3* The Enforcement
Directorate (ED), a key government agency, plays a central role in enforcing the provisions of this
Act.

This dissertation explores the legislative framework governing money laundering in India,
focusing primarily on the Prevention of Money Laundering Act (PMLA), 2002, its various

provisions, and the enforcement mechanisms that aid in its implementation. It will also discuss the

31 United Nations Office on Drugs and Crime (UNODC), Money Laundering and Globalization, available

at: https://www.unodc.org/unodc/en/money-laundering/globalization.html

32 Financial Action Task Force (FATF), Money Laundering and Terrorist Financing, available at: https://www.fatf-gafi.org
33 FATF, FATF Recommendations, 2020 — International Standards on Combating Money Laundering and the Financing of
Terrorism.

34 Ministry of Finance, Government of India, Legislative History of PMLA, available at: https://dea.gov.in
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complementary laws and regulations, challenges in enforcement, and international cooperation in

tackling money laundering in India.

2.1 Background and Leqislative Context

Before the Prevention of Money Laundering Act (PMLA), 2002, India did not have a
comprehensive legal framework specifically designed to address the issue of money laundering.
Although several existing laws dealt with various aspects of financial crimes, none of them directly
targeted the laundering of illicit funds, which was emerging as a serious global issue by the late 20th
century. The lack of a unified and specific law to combat money laundering allowed criminals to
exploit the financial system, making it difficult for authorities to trace and seize the proceeds of

crime.

The Growing Concern Over Money Laundering in the 1990s%®

As financial transactions became increasingly globalized in the 1990s, so did the scale and
sophistication of criminal activities related to money laundering. Criminal organizations involved
in drug trafficking, terrorism financing, and organized crime began using the financial system
to hide the origin of their illicit funds. The growing interconnectivity of financial networks made it
easier for criminals to move large sums of money across borders, effectively "laundering” the

proceeds of crime by integrating them into the legitimate economy.

India, with its emerging financial market and increasing international trade, began to face rising
concerns about the potential abuse of its financial system for money laundering activities. The lack
of a comprehensive legal framework for addressing such activities left the country vulnerable to
being used as a conduit for laundering illicit funds, especially in relation to organized crime and the
financing of terrorism. This concern was heightened by the increasing frequency of financial crimes

like corruption, fraud, and the illegal trafficking of drugs.

3% Report on Trend and Progress of Banking in India 1998-99. Retrieved from https://www.rbi.org.in
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Influence of International Initiatives3®

India’s response to the growing challenge of money laundering was largely shaped by international
initiatives and the pressure from the global community to adopt standards for anti-money laundering
(AML) practices. A major influence in the development of India’s anti-money laundering laws was
the Financial Action Task Force (FATF), an intergovernmental body established in 1989. The
FATF set international standards and recommendations for combating money laundering and the

financing of terrorism.

FATEF’s 40 Recommendations, which form the foundation of global efforts to counter money
laundering, called for countries to establish specific laws and regulatory frameworks to detect and
prevent money laundering activities. These recommendations highlighted the need for countries to
take effective measures to identify and trace illicit financial flows, ensure that financial institutions
follow customer due diligence processes, and cooperate with other nations to tackle cross-border

money laundering.®’

India, recognizing the need to align with these global standards, took significant steps to strengthen
its regulatory and legal framework. The FATF’s recommendations became a key driver behind the
formulation of the PMLA, 2002. The international community, particularly countries like the
United States and the European Union, placed increasing pressure on India to adopt a specific anti-
money laundering law, as failure to do so could result in India being blacklisted or facing sanctions,

which could have devastating economic consequences.

Development of the PMLA, 2002

The enactment of the Prevention of Money Laundering Act (PMLA), 2002, was India’s response
to these international concerns and was designed to combat the growing threat of money laundering.
The PMLA was crafted with the goal of preventing the laundering of illicit funds, detecting the

movement of these funds, and ensuring that individuals and entities involved in money laundering

36 https://www.unodc.org/unodc/en/money-laundering/globalization.htmIRRRRR
37 International standards on combating money laundering and the financing of terrorism & proliferation: The FATF
recommendations. FATF/OECD. Retrieved from https://www.fatf-gafi.org/recommendations.html
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face legal consequences. The law specifically criminalized the act of money laundering and
introduced mechanisms to identify and confiscate assets derived from criminal activities.

India’s legal framework for combating money laundering was now in line with global standards,
fulfilling the country's obligations under international treaties and conventions®. The PMLA's
provisions were designed to ensure compliance with FATF recommendations, and it was
instrumental in addressing the challenges posed by organized crime, corruption, and terrorism
financing, which were increasingly facilitated through the integration of illicit money into the formal

financial system.

Complementary Laws to Support PMLA

In addition to the Prevention of Money Laundering Act, India enacted several complementary
laws to address various aspects of financial crime and the broader challenges related to money
laundering. These laws created a multifaceted approach to tackling financial crimes and ensuring

the effective enforcement of anti-money laundering measures®.

1. Foreign Exchange Management Act (FEMA), 1999%%: One of the key laws complementing the
PMLA is the Foreign Exchange Management Act (FEMA), 1999. FEMA was enacted to regulate
foreign exchange transactions and ensure the smooth functioning of India’s external sector. While
FEMA itself does not directly address money laundering, it plays an important role in curbing
financial crimes related to foreign exchange violations, which are often linked to money laundering
activities. FEMA enables authorities to control the movement of foreign currency and prevent the
illegal conversion of currency or the transfer of funds to offshore tax havens that could be used to

launder illicit money.

The Enforcement Directorate’s mandate under FEMA complements its role under the PMLA by

addressing the illegal cross-border movement of funds. It helps identify instances where foreign

38 United Nations Office on Drugs and Crime (UNODC), International Legal Frameworks against Money Laundering, available
at: https://www.unodc.org/unodc/en/money-laundering/legal-frameworks.html

39 Key complementary laws include: the Benami Transactions (Prohibition) Act, 1988; the Foreign Exchange Management
Act (FEMA), 1999; the Companies Act, 2013 (Section 447 on fraud); and the Income Tax Act, 1961, which are instrumental in
supporting PMLA enforcement

40 https://www.indiacode.nic.in/bitstream/123456789/1988/1/A1999 42 pdf
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exchange transactions are used to disguise the origin of criminal proceeds and ensures that

individuals or entities involved in such activities face legal repercussions.

Investigation under FEMA

Under the Foreign Exchange Management Act, 1999 (FEMA), the Central Government has vested
the Enforcement Directorate (ED) with the authority to initiate inquiries against individuals or
entities suspected of violating the provisions of the Act or the rules and regulations made under it.
The ED carries out such investigations under the scope of Section 13 of FEMA and also holds the

power to compound such contraventions committed by any accused party*.

The ED's primary responsibility under FEMA is to identify and act upon violations of the Act.
Adjudication proceedings are carried out by designated ED officers, who can impose financial

penalties up to three times the amount involved in the contravention*?.

Power to Investigate

As per Section 37 of FEMA, the Director and Assistant Director of the ED are empowered to probe
any suspected breaches of the Act. These officials possess the same powers as those granted to
income-tax authorities under the Income Tax Act, 1961, particularly in relation to investigative
procedures. Moreover, under Section 131 of the Income Tax Act (ITA), the ED is accorded powers

equivalent to those of a civil court under the Civil Procedure Code, 1908*,

In Suman Sehgal v. Union of India & Anr., the petitioner’s passport was impounded under Section
37 of FEMA read with Section 131(3) of the ITA, despite there being no formal proceedings pending
against her. The Delhi High Court clarified that there is no requirement for ongoing proceedings to

invoke this investigative power®.

41 Section 13, Foreign Exchange Management Act, 1999,

42 Section 13, Foreign Exchange Management Act, 1999,

43 Section 37, FEMA,; Section 131, Income Tax Act, 1961.

44 https://indiankanoon.org/doc/1760767// AIR2006DELHI216
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Power to Summon

Under Section 37(3) of FEMA, the ED officials, including the Director and Assistant Director, are
authorized to issue summons to individuals for the purpose of inquiry. In K.A. Manzoor v. Assistant
Director, Enforcement Directorate, “°the Madras High Court held that a summons issued under this
provision cannot be challenged via a writ petition, since it is a preliminary action and does not

amount to an accusation.

Similarly, in Standard Chartered Bank v. Directorate of Enforcement, the Court observed that
summons issued for preliminary inquiries—such as for submitting documents or providing

testimony—do not infringe upon legal rights and cannot be dismissed through judicial review*®.

In T.T.V. Dinakaran and Another vs The Enforcement Officer*’, the appellants contested the validity
of summons issued under Section 40 of the erstwhile Foreign Exchange Regulation Act, 1973. The
Madras High Court held that the ED can issue summons if there is suspicion, even in the absence
of a formal proceeding, and such individuals can be asked to appear with all relevant records

Power to Penalize

Section 13 of FEMA allows for the imposition of penalties on persons or entities found guilty of
violating its provisions. In instances where the contravention involves a quantifiable amount, the
penalty can go up to three times the value of the sum involved. The ED, in this regard, is also
equipped with enforcement powers similar to those granted under the Income Tax Act for the

recovery of dues.*®

In Suborno Bose v. Enforcement Directorate, the Calcutta High Court emphasized that the presence

of mens rea (guilty mind) is essential for imposing penalties related to civil breaches. The Court

4 https://samistilegal.in/powers-of-enforcement-directorate-case-study/#
46 [2005] Supp. (1) S.C.R. 49

47 1997(57)ECC25

48 Section 13, FEMA
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also noted that such penalties are meant to be coercive and remedial, focusing on the economic
impact and potential loss to the exchequer®®

This position was reinforced in Director of Enforcement v. M.C.T.M. Corporation Pvt. Ltd., where
it was held that criminal intent must be established before penalizing for violations like failure to
repatriate foreign exchange under FERA, 1947

Power During Adjudication Proceedings

During adjudication, if the Adjudicating Authority finds sufficient grounds, it may recommend
criminal prosecution under Section 13(1B) of FEMA. A formal complaint has to be filed by the ED
for the court to take cognizance of such matters. In cases where assets or financial instruments are

found to be in breach of FEMA provisions, the violators may be penalized accordinglyL.

In Arun K. Maitra & Ors v. Enforcement Directorate, the petitioners contested a complaint filed by
the ED, arguing it contradicted the findings of a Central Bureau of Investigation (CBI) report. The
Delhi High Court quashed the ED’s complaint, observing that the agency had overlooked critical
evidence and failed to establish a clear link between the petitioners’ actions and the alleged

contraventioni,

Power to Compound Contraventions

Section 15 of FEMA >!provides for the compounding of contraventions. Under this provision,
individuals or companies who admit to violations may voluntarily opt for settlement by paying a
penalty. This process circumvents prolonged litigation and criminal proceedings. Both the ED and
the Reserve Bank of India (RBI) are empowered to compound such contraventions, depending on

the nature of the breach

49 [Civil Appeal No. 6267 of 2020]

50 (1996) 2 SCC 471;
51 https://indiankanoon.org/doc/1871989/
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In Brentfield Travels Co. Pvt. Ltd. v. Reserve Bank of India & Anr., the Bombay High Court
highlighted that compounding is not a matter of right. It is subject to the competent authority’s
discretion, depending on whether the breach is technical or has broader implications, such as those

involving national security or serious regulatory concerns.>?

2. Narcotic Drugs and Psychotropic Substances Act (NDPS), 1985°: Another important law that
complements the PMLA is the Narcotic Drugs and Psychotropic Substances Act (NDPS), 1985.
This Act was introduced to address the issue of drug trafficking, which is a major source of illicit
funds that are often laundered through the financial system. The NDPS Act criminalizes the
trafficking and possession of narcotic drugs and psychotropic substances, and the proceeds from

such illegal activities are considered the proceeds of crime under the PMLA.

The Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS Act) is one of India's key
legislative instruments to combat drug trafficking and illegal trade in narcotic substances.
Introduced to fulfill India’s obligations under international treaties such as the Single Convention
on Narcotic Drugs, 1961 and the United Nations Convention Against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances, 1988, the NDPS Act criminalizes the production,
manufacture, possession, sale, purchase, transport, and consumption of narcotic drugs and

psychotropic substances®*.

While the NDPS Act deals directly with offences related to narcotics, its relevance to money
laundering becomes significant when proceeds from drug trafficking are funneled into the financial
system to disguise their illicit origin. This is where the Prevention of Money Laundering Act,
2002 (PMLA) comes into play. The PMLA seeks to prevent the laundering of “proceeds of crime”

and to provide for the confiscation of property derived from or involved in such illegal acts®®.

Section 2(1)(u) of the PMLA defines "proceeds of crime" to include any property derived or
obtained, directly or indirectly, by any person as a result of criminal activity relating to a scheduled
offence. Notably, offences under the NDPS Act are included in the Schedule to the PMLA, making

52 https://indiankanoon.org/doc/87193607/

53 https://www.indiacode.nic.in/bitstream/123456789/18974/1/narcotic-drugs-and-psychotropic-substances-act-1985.pdf
54 Narcotic Drugs and Psychotropic Substances Act, 1985, Ministry of Finance, Government of India.

5 Prevention of Money Laundering Act, 2002, Section 3
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them predicate offences. This means that once a person is found guilty of offences under the NDPS
Act, any income or property derived from such activity is liable to be attached and confiscated under
the PMLA.

The enforcement of both statutes works in a complementary fashion. The Narcotics Control
Bureau (NCB) and the Enforcement Directorate (ED) coordinate closely in cases where drug
trafficking leads to financial crimes. The ED is authorized to investigate cases under the PMLA that
are linked to NDPS offences, particularly in instances where large financial transactions or assets

are traced to narcotics trade.

A significant case illustrating this synergy is Gautam Khaitan v. Union of India®, although not
directly about narcotics, it highlights the ED's power to attach assets under PMLA where predicate
offences exist. In a more specific context related to narcotics, Hawala drug syndicate
investigations in Punjab and Himachal Pradesh have revealed how drug cartels launder proceeds
through benami property transactions, shell companies, and gold purchases. In such cases, the ED

often steps in post-NCB investigations to trace, freeze, and seize properties.

In the case of Union of India v. Hassan Ali Khan®’, although not strictly under NDPS, the Supreme
Court emphasized that agencies under PMLA are empowered to take preventive actions and conduct
investigations parallel to or in continuation of other predicate offence investigations. This reinforces
the ability of enforcement bodies to launch financial probes into narcotics offences that have broader

economic implications.

Further, the attachment and confiscation provisions under Section 5 and 8 of the PMLA enable
ED to preserve the value of tainted property during investigations. This is crucial in drug-related

cases, as drug money often moves quickly through various financial channels to obscure its origin.

Overall, the intersection of the NDPS Act and the PMLA provides a comprehensive legal framework
to tackle both the supply and the financial motive behind drug crimes. This combined legislative

% Gautam Khaitan v. Union of India, [2015] SCC Online Del 9647.
57 Union of India v. Hassan Ali Khan & Ors., (2011) 12 SCC 751
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action helps in crippling the economic base of drug cartels, thereby serving the larger goal of

national and international drug control.

3. The Indian Penal Code (IPC): *8Although not specifically an anti-money laundering law, the
Indian Penal Code (IPC) is often invoked in conjunction with the PMLA when money laundering
is linked to other criminal activities such as fraud, corruption, or theft. The IPC provides
provisions that deal with the prosecution of individuals involved in financial crimes, ensuring that
those who engage in financial fraud or misappropriation of funds can be charged under the relevant

sections of the law.

Although the Indian Penal Code, 1860 (IPC) is a general penal statute and not specifically intended
to combat money laundering, it plays a crucial supplementary role in India’s legal framework for
addressing financial crimes. The IPC contains various provisions that deal with offences like
cheating, criminal breach of trust, forgery, fraud, theft, and corruption, which are often
predicate offences under the Prevention of Money Laundering Act, 2002 (PMLA)> Under the
PMLA, money laundering is considered a process through which criminals attempt to give a
legitimate appearance to proceeds of crime. The law defines “proceeds of crime” to include any
property derived or obtained from criminal activity relating to a scheduled offence. Many of these

scheduled offences originate from the IPC. For example:

e Section 420 of IPC deals with cheating and dishonestly inducing delivery of property.
Section 409 punishes criminal breach of trust by a public servant or banker.

o Section 467 and 471 relate to forgery and using forged documents as genuine.

o Section 120B pertains to criminal conspiracy, often invoked in complex money laundering

cases

%8 https://www.indiacode.nic.in/repealedfileopen?rfilename=A1860-45.pdf
59 https://www.iitk.ac.in/wc/data/IPC_186045.pdf
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When financial crimes such as embezzlement, corporate fraud, or misappropriation of public funds
occur, these IPC provisions are often invoked by investigative agencies like the Central Bureau of
Investigation (CBI) or state police. Once these offences are established, they can serve as the basis

for a money laundering investigation under the PMLA by the Enforcement Directorate (ED).

In many instances, offences under the IPC are also prosecuted simultaneously along with PMLA
offences. This dual application ensures both the substantive crime (like fraud or cheating) and
the subsequent act of laundering the proceeds are penalised, offering a holistic approach to
criminal justice.

A relevant case that illustrates the interplay between the IPC and PMLA is State of Maharashtra
v. Tapas D. Neogy®, where the Supreme Court held that a bank account could be considered
"property” within the meaning of Section 102 of the Criminal Procedure Code (CrPC) and can be
seized by the police during the investigation of a case involving misappropriation and criminal
breach of trust. This laid the groundwork for interpreting financial instruments and accounts as
attachable property in financial crimes under the IPC, which later fed into money laundering
investigations under PMLA.

Link with Prevention of Corruption Act, 1988

The Prevention of Corruption Act (PCA), 1988, also forms a vital part of India’s anti-money

laundering ecosystem. It primarily targets corruption by public officials and provides for
punishment of public servants involved in accepting illegal gratification, misusing their office, or
possessing disproportionate assets. Offences under the PCA are now listed in the Schedule to the
PMLA, thereby qualifying as predicate offences. This allows the ED to investigate the laundering
of bribes and illegal assets accumulated through corrupt practices.

In Y.S. Jagan Mohan Reddy v. CBI®! the court upheld the prosecution of a sitting Member of
Parliament for offences under the IPC, PCA, and PMLA, alleging that he had amassed huge wealth
disproportionate to his known sources of income. The court emphasized the necessity of a combined
application of multiple laws to tackle complex economic crimes.

Thus, the IPC and PCA significantly bolster the enforcement of anti-money laundering efforts in
India by criminalizing the activities that often generate illicit proceeds. Their coordination with
PMLA ensures that perpetrators of financial crimes are punished not only for generating illegal

wealth but also for attempting to cleanse and conceal it.
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International Influence and Compliance

India’s legislative efforts in the area of money laundering were also guided by its need to meet the
standards set by international organizations. As part of the global effort to fight financial crime,
India had to ensure that its legal framework was in compliance with the United Nations Convention
against Corruption (UNCAC) and other global treaties related to money laundering and terrorism
financing. India’s ratification of these conventions necessitated the development of a robust,

transparent, and internationally aligned legal framework®2,

The creation of the PMLA was, therefore, not just a domestic necessity but a strategic move to
ensure India’s credibility in the global fight against financial crimes. The implementation of the Act
also played a critical role in securing India’s position within the international community,
particularly with respect to FATF evaluations. India's efforts to improve its anti-money laundering
regime ensured its compliance with the FATF's recommendations, helping the country avoid

potential sanctions and maintain its standing in the global financial system.

22 Key Provisions of the PMLA, 2002

The Prevention of Money Laundering Act, 2002 (PMLA) was introduced by the Government of
India to prevent money laundering and to enhance the legal framework for tackling financial crimes.
The PMLA has played a pivotal role in addressing the growing issue of illicit financial flows in
India. The Act not only criminalizes the act of money laundering but also provides stringent
measures for investigation, prosecution, and asset confiscation. Below are some of the key
provisions under the PMLA that form the foundation of this comprehensive anti-money laundering

legislation:

1. Definition of Money Laundering (Section 3)%°

Section 3 of the PMLA provides the definition of the offense of money laundering, outlining the

various activities that constitute money laundering. The provision specifies that money laundering

60 State of Maharashtra v. Tapas D. Neogy, (1999) 7 SCC 685.

61y.S. Jagan Mohan Reddy v. Central Bureau of Investigation, (2013) 7 SCC 439
62 https://www.unodc.org/unodc/en/corruption/uncac.html

83 https://www.ncib.in/pdf/money-laundering-act.pdf
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involves any process or activity related to the acquisition, possession, concealment, use, or transfer
of property that has been derived from criminal activities. This broad definition is designed to

capture a wide range of actions associated with the illicit movement of criminal proceeds.

The PMLA recognizes several methods through which criminals engage in money laundering, such

as:

o Concealing or Disguising the True Nature of Criminal Proceeds: This refers to the act of hiding
or masking the origins or nature of the funds obtained through illegal means. Criminals may attempt
to make illicit funds appear as though they have come from legitimate sources, such as through fake
documentation or complex financial transactions.

e Engaging in Fraudulent Financial Transactions: Criminals often engage in fraudulent financial
dealings to move illicit funds within the financial system. These transactions may involve fake loans,
shell companies, or forged documents to disguise the true nature of the funds.

e Using Criminal Proceeds to Acquire Legitimate Assets: Once illicit funds are concealed or
disguised, criminals often use them to acquire assets such as property, vehicles, or luxury items.
These assets are often purchased in the names of third parties or through complex financial
structures.

e Transferring lllicit Funds Across Borders: Another key tactic in money laundering is the
movement of illicit funds across borders to evade detection by local authorities. Criminals often use
international financial systems to disguise the origin of their funds, taking advantage of differing

regulatory standards between countries.

This wide-ranging definition is crucial because it allows law enforcement agencies to target various
forms of money laundering, no matter how sophisticated or varied the methods may be. It empowers
the authorities to take legal action against criminals using different means to launder the proceeds

of crime.
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2. Punishment for Money Laundering (Section 4)%

Section 4 of the PMLA prescribes the punishment for individuals found guilty of engaging in money
laundering activities. The Act imposes stringent penalties to deter individuals from participating in

such illegal activities. The punishment for money laundering offenses is as follows:

e Imprisonment: Those convicted of money laundering may face a minimum of three years of
rigorous imprisonment. The sentence can extend up to seven years, depending on the severity of
the offense.

o Fines: In addition to imprisonment, individuals convicted of money laundering may also face fines.
The imposition of fines serves as an additional deterrent, making it financially unappealing for

individuals to engage in money laundering activities.

The severity of the punishment reflects the government's recognition of money laundering as a
serious financial crime that undermines the integrity of the financial system and enables the
perpetuation of organized crime, corruption, and terrorism. The harsh penalties are intended to act
as a strong deterrent, signaling that money laundering will not be tolerated and that offenders will

be held accountable for their illegal actions.

3. Attachment of Property (Section 5)%

Section 5 of the PMLA provides the Enforcement Directorate (ED) with the authority to attach
property that is believed to be linked to money laundering activities. This is one of the most
significant provisions under the Act, as it enables the ED to take immediate action to prevent

offenders from dissipating or concealing their illicit assets.

e Provisional Attachment: Under Section 5, the ED can provisionally attach both movable and
immovable assets that are suspected to be derived from or involved in money laundering, even
before a charge sheet is filed or formal criminal charges are laid against the accused. This provisional
attachment helps prevent criminals from transferring, concealing, or dissipating their illegal assets

during the course of the investigation.

64 https://www.ncib.in/pdf/money-laundering-act.pdf
85 https://www.ncib.in/pdf/money-laundering-act.pdf
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Deterrent to Criminals: The power to attach assets serves as an immediate deterrent, sending a
clear message that the authorities will take prompt action to freeze illicit assets. This provision also
helps prevent the accused from taking advantage of legal loopholes or delaying tactics to shield their
proceeds of crime.

Challenging Attachment: While Section 5 allows the ED to attach assets, the individuals or entities
affected by the attachment have the right to challenge the decision before an Appellate Tribunal.

This ensures that the attachment of assets is done fairly and that due process is followed.

Once assets are attached, they remain under the control of the Enforcement Directorate until the
case is resolved. If the individual is convicted, the attached assets can be confiscated under Section
8 of the PMLA, ensuring that the criminal does not retain the proceeds of their illegal activities.

4. Confiscation of Property (Section 8)%

Section 8 of the PMLA addresses the confiscation of property involved in money laundering. Once
a trial has been completed and the accused has been convicted of money laundering, the law
empowers the authorities to confiscate the proceeds of crime that have been linked to the offense.
The confiscation serves as a critical tool in depriving offenders of the financial benefits derived from

their illegal activities.

Transfer to the Government: The property that is confiscated under Section 8 is transferred to the
government, preventing the criminals from profiting from their unlawful actions. The government
then has the discretion to dispose of the confiscated assets according to the law.

Deterrence Effect: The confiscation of criminal assets under Section 8 reinforces the deterrence
effect of the PMLA. By stripping offenders of the financial rewards from their crimes, the law
eliminates the incentive to engage in money laundering. This provision also helps ensure that
criminals cannot use their illicit wealth to further their illegal activities or to gain influence and

power.

8 https://www.ncib.in/pdf/money-laundering-act.pdf
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e Legal Process: The confiscation process is subject to a judicial review, and the Adjudicating
Authority plays a key role in determining the legality of the attachment and confiscation orders. The

affected parties have the right to present their case, ensuring that due process is followed.

s. Filing of Prosecution Complaints (Section 44)%’

Section 44 of the PMLA establishes the process for filing prosecution complaints, also known as
charge sheets, in cases related to money laundering. This provision mandates that the Enforcement
Directorate (ED) file prosecution complaints in the designated Special Courts that handle money

laundering cases.

o Specialized Courts: The establishment of Special Courts is critical in expediting the adjudication
of money laundering cases. These courts are exclusively tasked with hearing cases under the PMLA,
which ensures that the proceedings are focused on financial crimes and handled by judges who are
well-versed in such matters.

o Adjudicating Asset Attachment: In addition to hearing the prosecution complaints, the Special
Courts are also responsible for reviewing and adjudicating the legality of asset attachment orders.
This ensures that the attachment and confiscation of property are carried out in accordance with the
law, and the rights of the accused are protected.

o Expedited Processing: The creation of Special Courts helps to expedite the processing of money
laundering cases, reducing delays in the judicial process. Timely legal action and quick recovery of
assets are crucial to preventing the transfer or dissipation of illicit wealth during ongoing
investigations.

e Role of the ED: The Enforcement Directorate plays a crucial role in presenting evidence and
building a solid case in the Special Courts. The ED’s officers are responsible for gathering financial

evidence, tracking illicit funds, and making legal arguments in support of the prosecution.

23 Enforcement Mechanisms under the PMLA

The Prevention of Money Laundering Act, 2002 (PMLA) is a comprehensive legal framework

designed to combat money laundering in India. The Enforcement Directorate (ED) is the primary

57 https://www.ncib.in/pdf/money-laundering-act.pdf
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agency responsible for enforcing the provisions of the PMLA, and its role is critical in ensuring that
illicit financial activities are detected, investigated, and prosecuted®®. The ED operates under the
Department of Revenue, which is part of the Ministry of Finance, and is empowered with wide-

ranging authorities to tackle money laundering offenses®®.

The enforcement mechanisms under the PMLA are structured in a way that ensures the effective
investigation and prosecution of money laundering cases, as well as the swift attachment and
confiscation of illicit assets. These mechanisms are comprised of three primary components: the
Directorate of Enforcement (DoE), the Role of Special Courts, and the Adjudicating Authority.
These three elements work in tandem to ensure that money laundering offenses are adequately

addressed in both legal and practical terms.”®

1. Directorate of Enforcement (DoE)

The Directorate of Enforcement (DoE), a specialized agency under the Enforcement Directorate,
is responsible for investigating and enforcing cases related to money laundering under the
Prevention of Money Laundering Act (PMLA)’L. The ED plays a key role in identifying, tracing,
and investigating illicit financial activities, particularly the proceeds of crime. The powers of the

ED under the PMLA are extensive and include the following:

Investigation and Enforcement:

The Directorate of Enforcement has the authority to investigate suspected cases of money
laundering, based on predicate offenses. A predicate offense is an initial criminal activity, such as
drug trafficking, terrorism financing, or corruption, that generates illicit financial proceeds. The
ED's primary task is to investigate the connection between the proceeds of crime and the money

laundering activities associated with these criminal proceeds. "

% Prevention of Money Laundering Act, 2002 (No. 15 of 2003), Government of India, Preamble.

89 Ministry of Finance, Government of India, Enforcement Directorate, available at: https://enforcementdirectorate.gov.in
0 prevention of Money Laundering Act, 2002, Sections 4, 5, and 7 — outlining the roles of the Directorate of Enforcement,
Special Courts, and Adjudicating Authorities.

1 Directorate of Enforcement, Ministry of Finance, “Functions and Structure of the ED,” available

at: https://enforcementdirectorate.gov.in

2 FATF, FATF Recommendations on Money Laundering, Recommendation 3, 2020
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To carry out its investigations, the ED uses various legal tools and methods, such as:

e Search and Seizure: The ED has the authority to conduct searches of premises and seize documents
that may be related to money laundering activities. This process allows the ED to gather evidence
crucial to linking the assets with the proceeds of crime’.

o Arrest and Detention: The ED has the power to arrest individuals involved in money laundering
activities. Arrests are typically made when there is sufficient evidence to suggest that the individual
is complicit in laundering illicit funds. Once arrested, individuals may be detained for further
questioning.

o Attachment of Property: One of the unique powers of the ED under the PMLA is the provisional
attachment of property suspected to be involved in money laundering. Under Section 5 of the
PMLA, the ED can attach movable and immovable assets before filing a charge sheet or initiating
formal charges against the accused. This prevents offenders from transferring or hiding their illicit
assets during the course of the investigation™.

o Forensic Analysis: The ED uses forensic accounting and other specialized techniques to trace the
movement of illicit funds. Financial experts may analyze bank records, financial statements, and
transaction details to identify money laundering schemes. Advanced financial forensics help
uncover hidden assets and fraudulent financial transactions.”®

e International Cooperation: Since money laundering often involves cross-border transactions, the
ED works in collaboration with international agencies such as Interpol and FATF, as well as other
countries' financial intelligence units. Through mutual legal assistance treaties (MLATS) and
international conventions, the ED tracks funds that have been moved across borders, working in

tandem with global law enforcement agencies to trace, freeze, and recover illicit assets.’’

Through these powers, the Directorate ensures that the scope of the investigation is broad,
addressing both domestic and international aspects of money laundering, and that offenders are held

accountable for their crimes.

73 Prevention of Money Laundering Act, Section 17 — Powers of search, seizure, and arrest.

4 Prevention of Money Laundering Act, 2002, Section 19 — Power to arrest in cases of money laundering.

s Prevention of Money Laundering Act, 2002, Section 5 — Provisional attachment of property.

76 Directorate of Enforcement, Forensic Techniques in Money Laundering Investigations, available

at: https://enforcementdirectorate.gov.in

7 Financial Action Task Force (FATF), International Cooperation in Anti-Money Laundering, Recommendation 40, available
at: https://www.fatf-gafi.org
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2. Role of Special Courts

Under the PMLA, the establishment of Special Courts is mandated to exclusively handle cases
related to money laundering. These courts have exclusive jurisdiction over money laundering
offenses, ensuring that such cases are addressed promptly and efficiently. The establishment of
Special Courts is a significant step in streamlining the legal process for dealing with money
laundering cases, and they play a crucial role in upholding the provisions of the PMLA'®,

Key Functions of Special Courts:

o Exclusive Jurisdiction: The PMLA mandates that cases under this law be heard only by Special
Courts. These courts are designed to deal specifically with the complexities of financial crimes and
money laundering cases, ensuring that judges are specialized in these areas. The exclusive
jurisdiction of Special Courts helps to avoid delays in legal proceedings and enables quicker
resolution of cases’.

o Evaluation of Evidence: Special Courts have the authority to evaluate the evidence presented by
the Enforcement Directorate (ED). The ED plays a critical role in presenting evidence and proving
that the accused individuals or entities are involved in money laundering activities. Special Courts
assess the validity and weight of the evidence, which may include financial records, forensic
analysis, testimonies, and expert opinions.®

e Rulings on Asset Confiscation: Special Courts have the authority to issue rulings related to the
confiscation of assets. The ED presents its case for asset attachment and confiscation before the
court, and the court assesses whether the assets are derived from criminal activities. If the court
finds that the assets are linked to the proceeds of crime, it orders their confiscation and transfers
them to the government.

o Imposition of Penalties: After hearing the case, Special Courts also have the power to impose

penalties on the convicted individuals or entities. This may include imposing fines, ordering

78 Prevention of Money Laundering Act, 2002, Section 43 — Establishment of Special Courts for the trial of offenses under the
Act.

7 Prevention of Money Laundering Act, 2002, Section 43(2) — Exclusive jurisdiction of Special Courts

8 prevention of Money Laundering Act, 2002, Section 46 — Functions of Special Courts regarding evidence evaluation.

81 prevention of Money Laundering Act, 2002, Section 8 — Rulings on the confiscation of assets by Special Courts.
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imprisonment, or a combination of both. The courts ensure that the penalties reflect the seriousness
of the offense and act as a deterrent for future crimes®?.

e Ensuring Timely Justice: Special Courts are designed to expedite the handling of money
laundering cases. This is essential to prevent the prolonged legal battles that could allow offenders
to dissipate or hide their assets. The Special Courts are intended to offer a faster and more focused

legal process, reducing delays in prosecuting money laundering cases.®

Challenges in Enforcing the PMLA

Despite the comprehensive legal framework established by the PMLA, several challenges hinder its

effective implementation:

1. Complex Financial Transactions: Money laundering techniques are increasingly sophisticated and
often involve complex financial transactions that are difficult to trace. Criminals use various
channels to move illicit money, including shell companies, offshore accounts, and digital
currencies®.

2. Cross-Border Cooperation: Since money laundering often involves the transfer of funds across
borders, international cooperation is crucial. However, differences in legal systems and the lack of
standardized procedures between countries can create barriers to effective enforcement.®

3. Judicial Delays: The judicial process in money laundering cases can be slow, with numerous delays
in the trial and appeals process. This results in a backlog of cases, reducing the overall effectiveness
of the legal framework.%¢

4. Resource Constraints: The Enforcement Directorate faces significant resource constraints,
including a lack of sufficient manpower and technological tools needed to track and trace the

increasingly complex financial crimes.®

82 prevention of Money Laundering Act, 2002, Section 4 — Penalties for offenders of money laundering

8 Prevention of Money Laundering Act, 2002, Section 44 — Time-bound trial procedure in Special Courts

84 Global Financial Integrity, The Money Laundering Challenge: Sophistication in Financial Crimes, available

at: https://gfintegrity.org

8 United Nations Office on Drugs and Crime (UNODC), International Cooperation in Combating Money Laundering, available
at: https://www.unodc.org

8 Centre for Media Studies, Judicial Delays in Money Laundering Cases in India: Causes and Consequences, available

at: https://cmsindia.org

87 Ministry of Finance, Government of India, Challenges Faced by Enforcement Directorate in Investigating Financial Crimes,
available at: https://finmin.nic.in
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India's legislative framework governing money laundering, primarily embodied in the Prevention
of Money Laundering Act (PMLA), 2002, is a robust legal structure aimed at preventing and
addressing money laundering activities. The enforcement of the PMLA by the Enforcement
Directorate (ED) and the establishment of Special Courts for adjudicating money laundering cases
have contributed significantly to India's efforts to combat this complex crime. However, challenges
such as the sophistication of financial crimes, international cooperation issues, judicial delays, and
resource constraints continue to impede the effectiveness of the framework. To enhance the efficacy
of the PMLA, ongoing improvements in legal processes, inter-agency coordination, and

international collaboration are essential in addressing the evolving nature of money laundering.
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CHAPTER-3
ROLE OF ENFORCEMENT DIRECTORATE UNDER PMLA,2002

Money laundering has evolved into a global financial crime that poses significant threats to the
integrity of the financial systems of nations, the legitimacy of their economies, and global security.
India, like many other countries, faces the challenges of dealing with this complex issue, which is
often associated with organized crime, terrorism financing, corruption, and other illicit activities.
The Enforcement Directorate (ED), as the primary agency under the Indian government, plays a
critical role in combating money laundering. Its central responsibility stems from the Prevention of
Money Laundering Act (PMLA), 2002, which was specifically enacted to address the menace of

money laundering in India.%®

The Enforcement Directorate, under the Ministry of Finance, has significant investigative,
prosecutorial, and adjudicatory powers to tackle offenses related to money laundering. This
dissertation aims to explore the specific role of the Enforcement Directorate in combating money
laundering in India, focusing on its powers, duties, challenges, and contributions to the prevention

and control of money laundering®°.
Historical Context and Establishment of the Enforcement Directorate

The Enforcement Directorate was originally established in 1956 to enforce the Foreign Exchange
Regulation Act (FERA), which dealt with violations of foreign exchange laws. Its primary role
during the early years was related to the investigation and enforcement of exchange control laws.
However, with the growing complexity of financial crimes and the increasing importance of

combating illicit financial activities, especially money laundering, the Directorate’s role expanded®.

8 prevention of Money Laundering Act, 2002, Legal Framework for Combating Money Laundering in India, available

at: https://www.india.gov.in.

8 Ministry of Finance, Government of India, Enforcement Directorate: Historical Overview and Mandates, available

at: https://enforcementdirectorate.gov.in.

% Ministry of Finance, Government of India, Foreign Exchange Management Act (FEMA) and Enforcement Directorate’s Role,
available at: https://finmin.nic.in
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In 2002, with the enactment of the Prevention of Money Laundering Act (PMLA), the
Enforcement Directorate was empowered to combat the issue of money laundering. The PMLA was
drafted in response to India’s commitment to the international anti-money laundering standards set
by organizations such as the Financial Action Task Force (FATF). With this legal framework in
place, the Enforcement Directorate’s responsibilities expanded to include the investigation of money
laundering offenses, attachment of properties linked to such offenses, and prosecution of individuals

involved in money laundering.*

The Enforcement Directorate is mandated to enforce both the PMLA and the Foreign Exchange
Management Act (FEMA), which together form the backbone of India’s financial regulatory
framework against illicit financial activities. The Directorate operates under the Department of
Revenue in the Ministry of Finance, with a broad range of powers that allow it to combat financial

crimes, particularly money laundering and foreign exchange violations.

3.1 Powers and Functions of the Enforcement
Directorate®

The Enforcement Directorate operates under the legislative framework of the Prevention of Money
Laundering Act (PMLA), 2002 and has several powers that are pivotal in investigating,

prosecuting, and deterring money laundering activities.

1. Investigation and Enforcement

Under the PMLA, the Enforcement Directorate is primarily responsible for investigating money
laundering offenses. It has the authority to investigate individuals and entities suspected of being
involved in laundering the proceeds of crime. A money laundering investigation typically begins
when the Enforcement Directorate identifies a "predicate offense,” which is the initial crime that

generates the illicit funds, such as corruption, fraud, terrorism financing, or drug trafficking.%

The Enforcement Directorate is empowered to conduct searches, seize documents, and arrest

individuals who are suspected of involvement in money laundering. The investigative powers of the

91 https://enforcementdirectorate.gov.in
92 https://www.business-standard.com/india-news/decoding-the-ed-understanding-its-history-powers-and-criticism-
123112200730_1.html
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9 Prevention of Money Laundering Act, 2002, Section 3 — Money Laundering Defined, available at: https://www.india.gov.in.
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ED include the ability to gather financial records, track illicit funds, and follow the trail of money
from the original source to the legitimate financial system. This enables the ED to build strong cases

against offenders and initiate legal proceedings in the courts.%*

2. Attachment of Property

One of the most significant powers conferred on the Enforcement Directorate under the PMLA is
the authority to attach property. According to Section 5 of the PMLA, the Enforcement Directorate
can attach properties that are suspected to be involved in money laundering. This includes both
movable and immovable properties, such as bank accounts, land, and real estate, which are

connected to criminal activity.%®

The power to attach property is a preventive measure that aims to stop offenders from transferring
or dissipating their illicit gains while investigations are ongoing. The attachment of property also
serves as an effective deterrent, as it prevents criminals from benefiting from their unlawful

activities.

The Enforcement Directorate’s role in asset attachment is crucial, as it often serves as the first step
in curbing the financial advantages derived from criminal activities. Once an asset is attached, it

remains under the control of the ED until the case is adjudicated in court®®.

3. Confiscation of Property

After a successful investigation and prosecution under the PMLA, the Enforcement Directorate can
proceed with the confiscation of assets derived from money laundering activities. Section 8 of the
PMLA grants the ED the authority to confiscate property that has been proven to be linked to the
proceeds of crime. This power is vital in ensuring that criminals do not retain the financial benefits

of their illicit actions.®’

9 Enforcement Directorate, Investigation and Enforcement of Money Laundering Offenses, available

at: https://enforcementdirectorate.gov.in.

% Prevention of Money Laundering Act, 2002, Section 5 — Provisional Attachment of Property, available

at: https://www.pmla.gov.in.

9% Ministry of Finance, Government of India, Enforcement Directorate: Powers and Role in Asset Attachment, available
at: https://finmin.nic.in.

97 Prevention of Money Laundering Act, 2002, Section 8 — Confiscation of Property, available at: https://www.pmla.gov.in
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The process of confiscation involves a legal hearing, where the adjudicating authority determines
whether the property in question is indeed the proceeds of crime. If the adjudicating authority agrees
that the property is linked to money laundering, it can be forfeited to the government. This
confiscation process is a key tool in the fight against money laundering, as it ensures that criminals

are deprived of their ill-gotten wealth.%®

4. Prosecution and Filing of Complaints

The Enforcement Directorate is also tasked with the prosecution of individuals involved in money
laundering activities. Under the PMLA, the ED is responsible for filing prosecution complaints
(charge sheets) in designated Special Courts for adjudicating money laundering cases. These
Special Courts are set up specifically to hear cases related to the PMLA, and they have exclusive

jurisdiction over such matters.®®

The Enforcement Directorate plays a crucial role in presenting evidence before the courts, arguing
the case against the accused, and seeking appropriate punishment for those found guilty of money
laundering. The role of the ED in prosecution is central to the effective enforcement of the PMLA,
as it ensures that the legal process is followed and justice is served.

5. International Cooperation and Coordination

Given the transnational nature of money laundering, international cooperation is essential for
effective enforcement. The Enforcement Directorate works closely with international agencies, such
as Interpol, the FATF, and other countries' financial intelligence units, to track and recover illicit

funds that have crossed national borders.

The Enforcement Directorate also collaborates with financial institutions, regulatory bodies, and

law enforcement agencies in other jurisdictions to share intelligence and coordinate investigations.

98 Enforcement Directorate, Confiscation and Forfeiture of Assets under the PMLA, available
at: https://enforcementdirectorate.gov.in
9 Prevention of Money Laundering Act, 2002, Section 44 — Special Courts, available at: https://www.pmla.gov.in.
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This global cooperation is essential for combating money laundering, as criminal networks often

use multiple countries to launder illicit money and hide assets%.

32 Role in Preventing Terrorism Financing!®!

Terrorism financing is a global concern, with various terrorist organizations increasingly relying on
illicit financial flows to fund their activities, including attacks, recruitment, and the operation of
networks across national borders. In India, the Enforcement Directorate (ED), under the Prevention
of Money Laundering Act (PMLA), 2002, plays a critical role in identifying, investigating, and
disrupting these illicit financial networks, particularly those that fund terrorism. Terrorism financing
is often intrinsically linked to money laundering, as funds generated from various criminal activities
are funneled into terrorist operations. Therefore, the role of the ED in preventing terrorism financing

is closely intertwined with its broader mandate to combat money laundering.2%

The Enforcement Directorate is uniquely positioned to tackle terrorism financing by investigating
the financial networks supporting terrorist groups, tracing the illicit flow of funds, and working with
national and international agencies to block such financial activities. Below are the key aspects of

the ED’s role in preventing terrorism financing.

Investigating Financial Networks Linked to Terrorism

The Enforcement Directorate plays a significant role in identifying and investigating financial
networks used to fund terrorism. The ED is tasked with tracing the origin of illicit funds, which are
often channeled into terrorist activities. This includes investigating individuals, organizations, and
financial institutions suspected of being involved in providing financial support to terrorist groups.
The ED’s role is crucial in uncovering these financial links and disrupting the flow of funds before

they can be used for terrorist activities.'®®

100 Financial Action Task Force (FATF), International Collaboration in Money Laundering Investigations, available

at: https://www.fatf-gafi.org.

101 India: Anti-Money Laundering and Combating the Financing of Terrorism. Retrieved from https://www.worldbank.org
102 The Prevention of Money Laundering Act (PMLA), 2002, is the legislation that forms the legal foundation for the
Enforcement Directorate's actions in investigating money laundering and terrorism financing in India.

103 The Enforcement Directorate’s ability to trace the origin of illicit funds and identify financial networks is essential for
disrupting terrorism financing.
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Through its investigative mechanisms, the ED analyzes financial transactions, bank records, and
other relevant documents to track the movement of money. The investigation often involves
examining cross-border transactions, as terrorism financing frequently involves international
networks and the movement of funds through various countries. The ED’s ability to trace these
financial flows is vital for disrupting terrorist operations, as these financial transactions are often

concealed or disguised through money laundering techniques.

Preventing the Transfer of lllicit Funds

One of the critical ways in which the Enforcement Directorate prevents terrorism financing is by
working to stop the transfer of illicit funds. Terrorist organizations often use sophisticated methods
to move money across borders, such as hawala networks or shell companies. By identifying and

targeting these methods, the ED ensures that funds do not reach terrorist organizations.

The ED works closely with financial institutions, both domestic and international, to identify
suspicious financial transactions. This is done through collaborative efforts with agencies such as
the Financial Intelligence Unit (FIU-IND)and international bodies like Interpol and the Financial
Action Task Force (FATF). By sharing intelligence and coordinating efforts, the ED helps prevent

the transfer of funds to terror networks, effectively choking the financial lifelines of these groups.

Asset Freezing and Attachment

One of the most effective tools at the disposal of the Enforcement Directorate in preventing terrorism
financing is its ability to freeze and attach assets. Under Section 5 of the PMLA, the ED has the
authority to attach properties suspected to be linked to terrorism financing. This includes movable
and immovable assets such as bank accounts, real estate, and vehicles. The attachment of assets
serves to disrupt the financial operations of terrorist groups by preventing them from using or

transferring these assets while the investigation is ongoing.'%

104 section 5 of the PMLA allows the ED to attach properties believed to be linked to the proceeds of terrorism financing.

49


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in

Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

This tool is particularly significant because it directly targets the financial resources of terrorist
organizations. The act of freezing or attaching assets ensures that the financial support networks of

terrorist groups are disrupted, thereby hampering their ability to carry out further operations.

Coordination with International and Domestic Agencies

Given the transnational nature of terrorism financing, the Enforcement Directorate plays a critical
role in international and domestic cooperation. Terrorist financing networks often span multiple
countries, requiring a coordinated global response. The ED collaborates with international law
enforcement agencies such as Interpol, FATF!%, and the United Nations to track and seize assets

related to terrorism financing.

International cooperation is especially important because terrorist groups often use multiple
countries to move money, making it necessary for agencies like the ED to coordinate with
counterparts abroad. The ED’s involvement in mutual legal assistance treaties (MLATSs) allows it
to request information, evidence, and assistance from other countries to investigate and prosecute

individuals or groups involved in financing terrorism.

On the domestic front, the ED collaborates with agencies such as the National Investigation Agency
(NIA), the Central Bureau of Investigation (CBI), and the National Security Agency (NSA) to
conduct joint investigations and share intelligence. This multi-agency approach ensures that all
aspects of terrorism financing, including financial and non-financial components, are effectively

addressed.

Freezing and Confiscating Assets of Terrorist Groups

Once the ED has identified assets linked to terrorism financing, it works to have these
assets confiscated under the provisions of the PMLA, 2002. Section 8% of the PMLA grants the
ED the authority to confiscate property that has been proven to be linked to the proceeds of terrorism

105 Financial Action Task Force (FATF), International Collaboration in Money Laundering Investigations, available
at: https://www.fatf-gafi.org.

106: https://www.pmla.gov.in.
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financing. Confiscation serves as both a deterrent and a means of depriving terrorist organizations

of resources that can be used to carry out attacks or sustain operations.

The process of asset confiscation involves legal hearings where the adjudicating authority
determines whether the assets are indeed the proceeds of crime. If the assets are proven to be linked
to terrorist activities, they are forfeited to the government. This process helps ensure that criminal
organizations are not allowed to profit from their illegal activities and that their financial operations
are disrupted.

Prevention through Legal Frameworks

The Enforcement Directorate’s role in preventing terrorism financing is also supported by a robust
legal framework. India’s commitment to international standards, such as those outlined by the
Financial Action Task Force (FATF) and the United Nations Security Council Resolution (UNSCR)
1373, places a legal obligation on India to take measures to prevent terrorism financing. Asamember
of the FATF, India adheres to its Recommendations, which include the criminalization of terrorism

financing and the freezing of assets belonging to individuals or groups involved in terrorism.*%’

The ED’s work in aligning with these international frameworks ensures that India meets its global
obligations to combat terrorism financing. This includes the implementation of anti-money
laundering and counter-terrorism financingmeasures that facilitate the identification and disruption

of financial networks supporting terrorism.

Role in Preventing the Use of New Financial Systems for
Terrorism Financing

Terrorist groups are increasingly turning to new and unconventional financial systems to finance
their operations, such as cryptocurrency and digital currencies. These financial instruments allow

for greater anonymity and are harder to trace, making them attractive to terrorist financiers. In

107 India’s compliance with FATF and UNSCR 1373 ensures that the country adheres to international standards in combating
terrorism financing.
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response, the Enforcement Directorate is adapting its investigative methods to tackle emerging
threats.

The ED monitors the use of cryptocurrency and other digital financial tools to detect any misuse for
terrorism financing. By working with cybersecurity experts, financial institutions, and international
regulatory bodies, the ED ensures that these new forms of financial transactions are not used to
facilitate terrorist activities. This proactive approach helps prevent the exploitation of unregulated

financial systems by terrorist organizations.

Conclusion

The Enforcement Directorate plays a crucial role in India’s efforts to prevent terrorism financing,
an activity that is often closely tied to money laundering. By leveraging its investigative tools,
collaborating with international and domestic agencies, and utilizing legal mechanisms such as asset
freezing and confiscation, the ED works to disrupt the financial flows that sustain terrorist
organizations. Its role is integral not only in protecting India’s financial system but also in fulfilling

the country’s international commitments to counter terrorism financing.'%

As terrorism financing becomes increasingly sophisticated, the Enforcement Directorate’s
continued efforts to track illicit financial flows and prevent funds from reaching terrorist groups

remain essential in safeguarding national security and global peace.

108 United Nations Convention, "International Convention for the Suppression of the Financing of Terrorism," 1999, available
at: https://www.un.org.

52


http://www.whiteblacklegal.co.in/
https://www.un.org/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

CHAPTER 4

JUDICIAL INTERPRETATION AND OVERSIGHT

21 Introduction

The Prevention of Money Laundering Act (PMLA), 2002, is a cornerstone of India’s legal
framework to prevent and combat the issue of money laundering. The act empowers various
authorities, especially the Enforcement Directorate (ED), 1°°to investigate and prosecute offenders
involved in money laundering. While the Enforcement Directorate plays a pivotal role in enforcing
the provisions of the PMLA, its actions are subject to judicial interpretation and oversight. The
judiciary serves as a crucial check on the power of the Enforcement Directorate to ensure that
investigations, asset attachments, and prosecutions are conducted in line with legal standards and

protections under Indian law.

The role of the Enforcement Directorate (ED) has been scrutinized and interpreted by the judiciary
in numerous cases, and judicial oversight ensures that the ED does not overstep its bounds. This
dissertation aims to explore the judicial interpretation and oversight of the role of the Enforcement
Directorate under the PMLA. It will delve into key judgments that have shaped the application of
the Act, the checks and balances introduced by the judiciary, and the broader implications for the

enforcement of the PMLA in India.

42 Qverview of the PMLA and Enforcement Directorate

The Prevention of Money Laundering Act (PMLA), 2002 1° was enacted by the Indian
Parliament to combat the rising tide of money laundering, which was undermining the integrity of
financial systems and contributing to the growth of organized crime. The Act criminalizes money
laundering and empowers the Enforcement Directorate (ED), which is a central agency under the
Department of Revenue, Ministry of Finance, to investigate money laundering offenses and

confiscate assets derived from criminal activities.

109 Enforcement Directorate (ED) - Enforcement Directorate's Role and Functions
10 https://www.ncib.in/pdf/money-laundering-act.pdf
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The Enforcement Directorate plays a critical role in the application of the PMLA by conducting
investigations, attaching properties, and prosecuting money laundering offenses. However, given
the significant powers vested in the Enforcement Directorate, judicial oversight has been instituted
to ensure that its actions are just, transparent, and in line with constitutional and legal norms. Courts
are tasked with reviewing the ED's actions, particularly in relation to the attachment of properties,
arrests, and filing of prosecution complaints.

a3 Judicial Oversight and the Role of Courts in PMLA
Enforcement

The role of the judiciary in overseeing the functioning of the Enforcement Directorate is critical in
ensuring that the powers under the PMLA are used appropriately. Judicial interpretation often
serves to clarify ambiguous provisions in the Act, guide the ED in its procedures, and provide
remedies to individuals who may be aggrieved by the ED’s actions. In addition to these
interpretative roles, the judiciary plays a direct supervisory role in adjudicating matters of asset

attachment, bail, and prosecution under the PMLA.

1. The Constitutionality of the PMLA and the Role of the

Judiciary**!

The PMLA has been challenged several times on constitutional grounds, particularly in relation to
its provisions on asset attachment and arrest. One of the first and most important judgments on the
constitutional validity of the PMLA came in the case of State of Maharashtra v. Tapas D. S.
112(2011), where the Supreme Court upheld the validity of the PMLA, stating that it was in line with

the constitutional objectives of protecting the economy from the dangers of money laundering.

However, the court also stressed that the Enforcement Directorate's powers were not absolute and
should be exercised in accordance with due process. The Court noted that the attachment of

properties could not be arbitrary and must be based on sufficient evidence. It also laid down the

11 htps://trilegal.com/knowledge_repository/the-supreme-court-on-constitutionality-and-interpretation-of-provisions-of-the-
prevention-of-money-laundering-act-2002
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112 https://digiscr.sci.gov.infview_judgment?id=MjA3N;jY%3D
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need for judicial scrutiny of provisional attachments by the ED to ensure they were not used as a
tool for oppression.

The Supreme Court has consistently affirmed the need for judicial oversight in the application of
the PMLA. In T.R. Kohli v. Enforcement Directorate (2015), the Court reiterated that while the
ED had the authority to investigate and attach properties, these powers could not be exercised in an
arbitrary or discriminatory manner. It stressed that the ED’s actions must be transparent and subject

to judicial review.

2. Judicial Scrutiny of Provisional Attachments

One of the most controversial powers vested in the Enforcement Directorate under the PMLA is the
power to provisionally attach properties. Under Section 5 of the PMLA, the ED can attach any
property that it believes to be linked to money laundering, even before formal charges are framed.
While this provision is essential in preventing offenders from dissipating their ill-gotten gains, it has
raised concerns about potential misuse, as individuals or entities may have their properties attached

without a clear finding of guilt.

Judicial oversight of provisional attachment orders has been a subject of intense scrutiny in several
cases. For instance, in the case of Harshad Mehta v. Enforcement Directorate (2007), *3the
Bombay High Court examined the ED’s powers under Section 5 of the PMLA and ruled that the
attachment of assets could only be made after the ED establishes a prima facie case of money
laundering. The court further stated that the ED should follow the procedure laid down in the law,

and individuals should be provided with an opportunity to challenge the attachment of their assets.

The judicial oversight of provisional attachments is critical to ensuring that the ED’s powers are not
used excessively or unjustly. Courts have frequently directed the ED to provide proper justification
for the attachment of properties and have ensured that properties are not kept under attachment for

extended periods without resolution of the underlying issues.

113 https://indiankanoon.org/doc/1985802/
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3. Bail and Arrest under the PMLA

The Enforcement Directorate also holds the power to arrest individuals suspected of money
laundering under the PMLA. However, given the serious consequences of arrest, including
prolonged detention, judicial oversight of such arrests has become an essential safeguard. Section
45 of the PMLA, which deals with the conditions for bail, has been a major point of contention. It
states that individuals accused under the PMLA cannot be granted bail unless the court is satisfied
that the individual is not likely to commit further offenses and that there are no grounds for the

charge to be upheld.

In the case of Nikesh Tarachand Shah v. Union of India (2017), **the Supreme Court struck
down the provision under Section 45 that restricted the granting of bail to those accused under the
PMLA, citing that it violated fundamental rights. The court observed that the stringent conditions
for bail under Section 45 of the PMLA were unconstitutional because they led to arbitrary detention,

in violation of the right to life and personal liberty under Article 21 of the Indian Constitution!*®,

This landmark judgment affirmed the judiciary’s role in balancing the need to combat money
laundering with the protection of individual rights. The court’s intervention was vital in ensuring
that the Enforcement Directorate did not use its powers in an overreaching manner that would

infringe upon individual liberty.

4. Judicial Review of Prosecution Complaints and Trials

The Enforcement Directorate plays a central role in filing prosecution complaints or charge sheets
in Special Courts designated to hear PMLA cases. These cases are heard in fast-track courts,
ensuring a swift resolution. However, judicial scrutiny of the prosecution complaints is necessary

to ensure that the ED’s investigation is thorough, fair, and conducted according to the law.

The courts have consistently ruled that the ED must have sufficient evidence before filing
prosecution complaints. In Subrata Roy Sahara v. Enforcement Directorate (2014), *the

114 https://indiankanoon.org/doc/117859307/
115 https://indiankanoon.org/doc/1199182/
116 https://indiankanoon.org/doc/82476980/
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Supreme Court ruled that the ED must produce substantive evidence to prove the link between the
accused and the proceeds of crime. It also emphasized the importance of maintaining a balance
between the investigation of money laundering and the protection of rights under Article 21 of the

Constitution.'t’

Judicial interpretation has also ensured that the prosecution of money laundering offenses is
transparent and just. The courts have guided the ED to ensure that the burden of proof lies with the
prosecution and that the accused individuals are not unfairly penalized based on weak or

circumstantial evidence.

4.4 Key Cases Shaping Judicial Oversight

Several landmark cases have defined and shaped the role of judicial interpretation and oversight on

the actions of the Enforcement Directorate under the PMLA.

1.Union of India v. Vijay Madanlal Choudhary (2022)*!8

In this case, the Supreme Court held that the PMLA provisions related to attachment and
confiscation of property were constitutional and valid. The Court also addressed the issue of
“proceeds of crime,” interpreting it broadly to include assets that were derived from or involved in
illegal activities. This case reaffirmed the validity of the ED’s powers under the PMLA while

ensuring that the provisions were subject to judicial review for proportionality and reasonableness.

Supreme Court Review of the 2022 Judgment

In a landmark ruling, the Supreme Court of India decided to review its earlier judgment (dated 27
July 2022) concerning the ED's powers under the PMLA. The judgment had upheld the amendments
allowing the ED to arrest individuals without providing a copy of the Enforcement Case Information
Report (ECIR) and had reversed the presumption of innocence, essentially shifting the burden of

proof onto the accused.

17 http://indiankanoon.org/doc/1199182/
118 https://digiscr.sci.gov.in/view_judgment?id=MzA1M;jk%3D
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Context and Background

The PMLA, initially introduced in 2002, was a response to international calls for stricter anti-money
laundering laws, such as the Vienna Convention (1988!'%) and the Palermo Convention (2000).
120These conventions urged countries to take legislative action to prevent the laundering of proceeds

from criminal activities, including drug trafficking.

The 2019 amendment to the PMLA aimed to close loopholes related to the scope of money
laundering, particularly focusing on the broader interpretation of “proceeds of crime.” This led to
the inclusion of several new offences within the purview of the ED, which critics argue could lead

to the arbitrary exercise of power.

The case brought before the Supreme Court raised several concerns about the amendments to the
PMLA, particularly regarding the ED's expanded powers. Opponents argued that the powers given
to the ED, such as arresting individuals without following normal criminal procedure, violated

constitutional rights and the principles of justice.

Key Issues In the Review

1. ECIR and FIR: A critical issue in the Supreme Court's review was whether
the Enforcement Case Information Report (ECIR), akin to a First Information Report
(FIR) in criminal cases, should be shared with the accused. Currently, unlike the FIR, the
ECIR is not provided to the accused, which has been seen as a violation of the right to be
informed of the charges. The Court ruled that the ECIR is an internal document, and its non-
disclosure does not violate constitutional rights, even though critics argue that this denies
the accused the ability to challenge the charges effectively.

2. Presumption of Innocence: Another contentious issue was the reversal of the presumption
of innocence. The Court's judgment effectively allowed for the presumption of guilt, which
goes against the fundamental principle of criminal law that a person is presumed innocent

until proven guilty. This raised concerns that such a shift could undermine the accused's

Unttps://www.un.org/en/conferences/drug/viennal988#:~:text=A%20UN%20Conference%20in%20Vienna,aspects
%200%20illicit%20traffic%20in
120 https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html
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rights, making it harder for them to obtain bail and causing the wrongful confiscation of
assets.

3. Judicial Review and Legal Safeguards: The review also questioned whether the provisions
of the PMLA, especially in light of recent amendments, had been used to target political
opponents. With the frequent use of the ED's powers, critics argue that the Act may be
abused to harass individuals based on political affiliations rather than solid evidence of

money laundering.

2.Karti Chidambaram v. Enforcement Directorate (2018)%

In Karti Chidambaram v. Enforcement Directorate, the Supreme Court addressed issues related
to the ED’s powers to investigate and attach assets. The Court ruled that the ED's investigative
powers under the PMLA were extensive, but these powers must be exercised with judicial restraint
and in adherence to procedural safeguards. The Court emphasized that the ED’s actions should not

be based on political vendettas or personal grievances.

3. Bhupinder Singh @ Honey vs. Enforcement Directorate (2022)*?

Facts:

In 2017, Kudratdeep Singh secured a sand mining contract in Punjab. Subsequently, allegations of
illegal mining activities emerged, resulting in the registration of a criminal case in 2018. Notably,
Bhupinder Singh was not named in the original FIR. In January 2022, however, the Enforcement
Directorate (ED) conducted raids and recovered a substantial amount of cash from Bhupinder
Singh’s premises. The ED alleged that the cash constituted proceeds from illegal mining operations.
Bhupinder Singh was arrested on February 3, 2022, and filed a petition under Section 439 of the
Criminal Procedure Code (CrPC) seeking bail, asserting that there was no direct linkage between

him and the alleged criminal conduct.

Issue:

The main issue was whether Bhupinder Singh should be granted bail under Section 439 CrPC in

121 https://www.scobserver.in/wp-content/uploads/2021/10/Karti-P-Chidambaram-vs.-ED-Review-Petition-PMLA-Batch-Cases-
21.08.2022-redacted.pdf
122 CRM-M-27871-2022 (O&M), Punjab and Haryana High Court
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view of the allegations under the Prevention of Money Laundering Act (PMLA), and whether the

cash found could be directly classified as proceeds of crime.

Judgment:

The Punjab and Haryana High Court granted bail to Bhupinder Singh, observing that he had not

been named in the original FIR and that there was insufficient material to establish that the recovered
cash was directly connected to the alleged illegal mining. The court held that mere possession of

cash does not automatically constitute proceeds of crime under the PMLA.

4. Directorate of Enforcement vs. Gagandeep Singh (2022)'%

Facts:

Gagandeep Singh was alleged to be part of an international money laundering syndicate connected
to drug trafficking activities in Australia and other countries. Though he was acquitted of charges
under the Narcotic Drugs and Psychotropic Substances Act (NDPS Act), the ED initiated a
complaint under the PMLA, asserting that Singh had laundered proceeds obtained from drug

trafficking. Notably, no contraband was recovered from his possession.

Issue:

The legal question was whether proceedings under the PMLA could be sustained when Gagandeep
Singh had already been acquitted of the scheduled offence under the NDPS Act.

Judgment:

The Delhi High Court upheld the discharge of Gagandeep Singh under the PMLA, holding that in

the absence of a conviction for a scheduled offence, the precondition for prosecuting money
laundering did not exist. The court emphasized that the foundation of a PMLA offence rests on a

proven scheduled offence.

5. Prakash Industries Ltd. vs. Directorate of Enforcement (2022)124
Facts:
Prakash Industries Ltd. challenged the ED’s order attaching their assets under the PMLA, based on
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123 CRL.REV.P. 493/2017, Delhi High Court.
124 W P.(C) 14999/2021, Delhi High Court.
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the allocation of a coal block in Chhattisgarh in 2003. The petitioner argued that the alleged offence
occurred before the PMLA came into force in 2005 and therefore could not be retrospectively

brought under its purview.

Issue:

The issue was whether the ED could invoke the PMLA to attach assets when the predicate offence

allegedly occurred before the law’s enactment.

Judgment:

The Delhi High Court ruled in favor of Prakash Industries Ltd., stating that the PMLA could not be

applied retroactively. The court emphasized that a predicate offence must occur after the PMLA's
enforcement and must be directly linked to the assets being attached. Since the coal block allocation
predated the PMLA, and there was no evidence of money laundering after 2005, the attachment was

deemed unlawful

6. Directorate of Enforcement vs. Kamma Srinivasa Rao (2022)'%

Facts:

This case involved a constitutional challenge to various provisions of the PMLA. The petitioners
questioned the legality of the procedures for arrest, search and seizure, bail, and property attachment
under the Act.

Judgment:

The Hon’ble Supreme Court upheld the validity of key PMLA provisions:

o Section 5 (Attachment of Property): Permits provisional attachment if there is reasonable
belief that the property is involved in money laundering. Approval from an adjudicating
authority is required within 180 days®. B

e Sections 17 & 18 (Search and Seizure): Enable the ED to conduct search and seizure

operations without a prior FIR, consistent with the procedure under other economic laws®.
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125(2022) 1 ALD (Crl) 838 (Andhra Pradesh HC)
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e Section 19 (Power to Arrest): Authorizes high-ranking officers to arrest based on reasons
recorded in writing, ensuring transparency and accountability2C.

o Section 45 (Bail Provisions): Imposes stringent conditions for bail to prevent misuse and
ensure seriousness in economic offences, while being consistent with constitutional
safeguards

e Section 50 (Power to Summon and Seize): Permits summoning and collection of evidence,
which does not infringe on the right against self-incrimination unless the person is formally

accused.

The Court emphasized that these provisions are crucial for India to fulfill its obligations under
international anti-money laundering conventions and to combat organized financial crime

effectively.

Development and Recent Amendments of the PMLA

The Prevention of Money Laundering Act, 2002 (PMLA), represents a cornerstone of India’s legal
framework for combating financial crimes. Enacted to prevent money laundering and to provide for
the confiscation of property derived from or involved in such activities, the Act has undergone
several significant amendments to enhance its scope, efficiency, and compliance with global

standards.

Since its enforcement, the PMLA has been amended in 2005, 2009, 2012, 2019, 2021, and most
recently in 2023. Each amendment sought to close existing loopholes and incorporate evolving
standards established by international bodies such as the Financial Action Task Force (FATF).
These legislative developments have collectively strengthened India’s anti-money laundering

(AML) and counter-financing of terrorism (CFT) mechanisms.

2005 and 2009 Amendments: Laying the Groundwork

The initial amendments in 2005 expanded the list of predicate (scheduled) offences under the
PMLA, bringing more crimes within the purview of money laundering investigations. In 2009, the

Act underwent further changes to align with international norms. These included the expansion of
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definitions, enhancement of reporting obligations, and provisions that enabled the seizure and
attachment of property during the course of an investigation under Section 5 of the Act!2°,

2012 and 2019 Amendments: Strengthening Compliance
and Enforcement

The 2012 amendments introduced provisions to strengthen enforcement by incorporating stringent
measures for the attachment and confiscation of proceeds of crime. The definition of "proceeds of
crime” was broadened to include property not only directly obtained from a scheduled offence but
also any property indirectly derived from such activities.

In 2019, the Finance Act made sweeping changes, including an explanation that clarified the scope
of money laundering. It emphasized that the offense of money laundering is a continuing one, which
means that the possession and use of proceeds of crime continue to constitute the offense as long as
the person enjoys the benefits of the illicit assets'?’.

The Finance Act, 2019 introduced a series of amendments to the Prevention of Money Laundering
Act, 2002 (PMLA), aiming to reinforce the legal framework for combating money laundering and
related financial crimes in India. These amendments were intended to close existing legal loopholes,
clarify ambiguous provisions, and align the legislation more closely with international standards set
by bodies like the Financial Action Task Force (FATF).

One of the key changes was the clarification and expansion of the definition of "proceeds of crime."
The amended provision now includes assets derived or obtained from any criminal activity related
to a scheduled offence, even if the offence is not explicitly covered under the PMLA itself. This
expansion empowers enforcement agencies to investigate and attach assets more broadly, targeting

not just the direct gains from crime but also indirectly related benefits.

The amendment to Section 3 clarifies that money laundering is a continuing offence. It holds

individuals liable for ongoing possession or use of illicit proceeds, even after the initial act of

126 Acts of Parliament, Prevention of Money Laundering Act, 2002, S.5, (Act no. 15 of 2002).
127 Amendments to PMLA by Finance Act 2019 — Widening the scope of the Legislation’, (Bar and Bench, Aug 21,
2019) https://www.barandbench.com/columns/amendments-to-pmla-by-finance-act-2019-widening-the-scope-of-the-legislation
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laundering has occurred*?. This change aligns with global practices where continued enjoyment of
tainted assets is considered part of the offence.

Sections 17 and 18 **®were amended to allow the Enforcement Directorate (ED) to conduct searches
and seizures without the prior need for a First Information Report (FIR) or report under Section 157
of the Criminal Procedure Code (CrPC). This removes procedural hurdles and enables faster action
by the ED in investigating suspicious financial activities.

Section 5(1)**° was revised to exclude any period during which an attachment order is stayed by a
court from the 180-day validity period of provisional attachments. Additionally, a grace period of
30 days was introduced to address delays in judicial communication. These changes aim to reduce
procedural setbacks and extend support to enforcement efforts.

Further, Section 8(3) **! was modified to provide the ED with an additional 90 days to file a
prosecution complaint after confirmation of attachment by the Adjudicating Authority, thereby
offering more realistic timelines for complex investigations. The amendment to Section 8(8)
empowers Special Courts to consider asset restoration claims even during ongoing trials, as opposed

to waiting until the trial concludes.

Section 452, which governs bail provisions under the PMLA, was also amended. It reinstated strict
bail conditions, requiring the court to be satisfied that the accused is not guilty and unlikely to
commit another offence. However, for less serious offences involving sums below INR 1 crore,
courts can exercise discretion more leniently. These changes came in response to the Supreme

Court’s earlier ruling that found the original bail conditions unconstitutional.

The Finance Act, 2019 also introduced Section 12AA 3 | which enhances due diligence
requirements for reporting entities such as banks and financial institutions. These entities must now

conduct deeper verification of client identity, beneficial ownership, and the source of funds before

128 prevention of Money Laundering (Amendment) Act, 2019, Section 3.

129 https://dea.gov.in/sites/default/files/moneylaunderingact.pdf
130 https://dea.gov.in/sites/default/files/moneylaunderingact. pdf
131 https://dea.gov.in/sites/default/files/moneylaunderingact. pdf
132 https://dea.gov.in/sites/default/files/moneylaunderingact.pdf
133 https://www.indiabudget.gov.in/budget2019-20/doc/memo.pdf
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carrying out high-risk transactions.This aims to pre-emptively detect and prevent the flow of illicit
funds.

To strengthen inter-agency cooperation, a new sub-section was added to Section 66, mandating the
ED to share relevant information with other enforcement and regulatory agencies. This fosters a

coordinated approach to tackling money laundering and financing of terrorism.[8]

Another notable suggestion was to include Section 447 of the Companies Act—dealing with
corporate frauds—in the schedule of offences under the PMLA, enabling ED investigations into

such offences.3*

A contentious issue remains the overlap between the PMLA and the Insolvency and Bankruptcy
Code (IBC). Various judicial forums have offered differing interpretations. While the PMLA
Appellate Tribunal held that IBC proceedings take precedence due to the moratorium under Section
14, the Delhi High Court ruled that PMLA overrides IBC when proceeds of crime are
involved.*The National Company Law Appellate Tribunal (NCLAT), however, adopted a middle-

ground, stating that both statutes can operate concurrently unless there is direct conflict.

Overall, the 2019 amendments seek to bolster the enforcement capabilities of the ED and increase
the effectiveness of India’s anti-money laundering framework. However, concerns remain about
potential misuse, overreach, and the balance between enforcement and individual rights. Further
judicial scrutiny and policy clarity will be essential to ensure these changes serve their intended

pUrpose.

2021 Amendment: Professional Compliance and Broader
Definition of Offenses

A pivotal moment came with the Finance Act, 2021, which further widened the ambit of the PMLA.
The amendment expanded the definition of "proceeds of crime" to include property linked to any
offence listed in the Act, even if committed outside Indian territory. This change was vital in

strengthening India’s capability to act against transnational crimes involving illicit funds.

134 Companies Act, 2013, Section 447
135 https://indiankanoon.org/doc/172990019/
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One of the most noteworthy aspects of the 2021 amendment was the inclusion of professionals such
as Chartered Accountants (CAs), Company Secretaries (CSs), and Cost and Works Accountants
(CWAYs) as "Reporting Entities™. These professionals, when engaged in certain financial transactions

on behalf of their clients, are now obligated to:

« Maintain records of transactions and client identity.
o Conduct due diligence to verify the identity of clients.

« Report any suspicious activities or transactions to the Financial Intelligence Unit (F1U)%,

This measure aims to address concerns that certain professionals were being used as intermediaries
for facilitating the laundering of illicit funds. The inclusion of these professionals under the PMLA’s
purview imposes stringent compliance requirements and enhances accountability in financial

practices.

These reporting entities are defined by reference to their governing statutes, such as the Chartered
Accountants Act, 1949; the Company Secretaries Act, 1980; and the Cost and Works Accountants
Act, 1959. Whether operating as individuals or through firms, they must comply with the obligations
under the PMLA.

Covered Activities Under the 2021 Amendment

The types of financial and business-related transactions that now fall under PMLA scrutiny include:

o Purchase and sale of immovable property.

o Managing client funds, securities, or other assets.

« Administration of bank accounts, savings, or securities accounts.

e Organizing contributions for company operations or incorporations.

« Buying and selling of business entities>’.

Through this expansion, the government seeks to ensure that professionals involved in high-risk

financial activities adhere to AML principles and contribute to curbing financial crimes.

136 Financial Intelligence Unit-India, https:/fiuindia.gov.in/
137 https://egazette.gov.in/WriteReadData/2023/244184.pdf
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2023  Amendments: Enhanced Disclosure and
Institutional Accountability

On March 7, 2023, further amendments were introduced, primarily focusing on enhanced
disclosures by financial institutions and banks. These changes aim to bolster transparency and data-
sharing mechanisms among reporting entities and regulatory bodies. The 2023 notification also
emphasized stricter Know Your Customer (KYC) compliance and promoted data integration
between institutions such as the Reserve Bank of India, the Securities and Exchange Board of India
(SEBI), and the FIU*38,

Additionally, the government clarified that the PMLA provisions can be applied even in cases where
no FIR has been filed under the predicate offence, enabling the Enforcement Directorate (ED) to
initiate action based solely on intelligence or financial data suggesting illicit transactions. This was
reinforced by the Supreme Court in Vijay Madanlal Choudhary v. Union of India!®°, where the Court
upheld the constitutionality of the stringent provisions of the Act, especially concerning the powers
of the ED.

Impact and Legal Implications

The cumulative effect of these amendments is a robust legal and institutional framework that
significantly increases the risk and consequences of engaging in money laundering. Not only do
they empower investigating agencies like the ED, but they also place the onus of compliance on a
wide range of financial actors and professionals. The laws now ensure that illicit money cannot

easily be integrated into the financial system without scrutiny.

The inclusion of professionals has sparked debate within the legal and financial communities,
especially regarding client confidentiality and due process. However, this inclusion also highlights
a paradigm shift—recognizing that financial professionals can be either unwitting facilitators or key

gatekeepers in the fight against financial crime.

138 CA Mayur Joshi, ‘PMLA Amendments 2023: Strengthened regulations and increased scrutiny’ (India
forensic), https://indiaforensic.com/pmla-amendments-2023

139 Vijay Madanlal Choudhary v. Union of India, 2022 SCC OnLine SC 929.
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Conclusion

The evolution of the PMLA through its amendments reflects India’s commitment to tackling
financial crimes and aligning its legal regime with global AML/CFT standards. By expanding the
definition of money laundering, increasing the scope of “proceeds of crime,” and involving financial
professionals as reporting entities, the Indian government has strengthened its regulatory toolkit.
These developments enhance transparency, accountability, and deterrence, making it increasingly

difficult for criminals to exploit legal or institutional loopholes for laundering money.

4.5 OUTCOME AND STUDENT LEARNING

The Enforcement Directorate (ED) plays a critical role in the enforcement of the Prevention of
Money Laundering Act (PMLA), 2002, and its powers extend across the domains of investigation,
asset attachment, prosecution, and international cooperation. However, given the significant powers
vested in the ED, judicial oversight has been integral to ensuring that these powers are exercised
within the confines of the law and in a manner that protects the rights of individuals.

Judicial interpretation and oversight of the PMLA have ensured that the ED’s actions are consistent
with constitutional principles and international standards. Through landmark judgments, the
judiciary has ensured that the PMLA is applied in a manner that is fair, transparent, and just, while
preventing misuse of power by the Enforcement Directorate. Judicial review continues to be a
crucial check on the actions of the ED, guaranteeing that the fight against money laundering does
not come at the cost of fundamental rights and freedoms.
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5.1

CHAPTER 5
CHALLENGES AND LIMITATION IN ENFORCEMENT
INTRODUCTION

Money laundering is one of the most pervasive financial crimes, with global implications that
severely undermine the integrity of financial systems. In India, the Prevention of Money
Laundering Act (PMLA), 2002 was enacted to combat the growing concern of money laundering
by criminalizing the act and providing legal tools for investigating, prosecuting, and confiscating
illicit funds. The Enforcement Directorate (ED) 4, as the primary agency for enforcing the
provisions of the PMLA, plays a crucial role in curbing financial crimes. However, despite its
extensive powers and critical role, the Enforcement Directorate faces numerous challenges and

limitations that hinder its effectiveness in combating money laundering.

This dissertation seeks to examine the challenges and limitations faced by the Enforcement
Directorate (ED) in the enforcement of the PMLA. It will discuss the various constraints, including
legal, operational, and institutional hurdles, that impact the Directorate's ability to carry out its duties
effectively. Moreover, it will provide insights into the measures needed to address these challenges

and strengthen the enforcement mechanism of the ED.

5.2 OQverview of the Enforcement Directorate (ED) and
PMLA

The Enforcement Directorate (ED) is an investigative agency under the Department of Revenue,
Ministry of Finance, and is primarily responsible for enforcing economic laws related to money
laundering and foreign exchange violations. The agency's main objective is to prevent money
laundering and prosecute individuals or entities engaged in such activities under the Prevention of
Money Laundering Act (PMLA), 2002. The ED is tasked with investigating the origins of illicit
funds, attaching properties derived from criminal activities, and filing prosecution complaints in

special courts.

140 hitps://fenforcementdirectorate.gov.in
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The PMLA, 2002 provides the legal framework to combat money laundering by criminalizing the
process of converting illegally obtained money into legitimate assets. The act empowers the ED
with the authority to conduct investigations, attach properties, and confiscate assets derived from
criminal activities. However, the execution of these powers is often fraught with challenges that
undermine the effectiveness of the enforcement mechanism. The Enforcement Directorate (ED) is
a premier agency responsible for enforcing the economic laws of India, primarily concerned with
the regulation and prevention of financial crimes, including money laundering and violations of
the Foreign Exchange Management Act (FEMA). Operating under the Department of Revenue,
Ministry of Finance, the ED plays a critical role in India’s anti-money laundering (AML)
framework. It works in tandem with other law enforcement and regulatory agencies, both within

India and internationally, to tackle illicit financial flows.

In 2002, the Indian Parliament passed the Prevention of Money Laundering Act (PMLA) to curb
the growing concern of money laundering, an activity that allows criminals to disguise the illicit
origins of their wealth and integrate it into the formal economy. PMLA criminalizes money
laundering by making it a punishable offense and lays down a comprehensive legal framework to

combat financial crimes.

The Enforcement Directorate is at the heart of this framework, entrusted with a broad mandate that
includes investigating the proceeds of crime, attaching properties that are connected to criminal
activities, and prosecuting offenders in special courts. The PMLA not only facilitates domestic
efforts against money laundering but also ensures compliance with global standards set by bodies
like the Financial Action Task Force (FATF).

5.3 Challenges and Limitations Faced by the Enforcement

Directorate

1.Complexity of Money Laundering Activities

One of the primary challenges faced by the Enforcement Directorate is the increasing sophistication
and complexity of money laundering activities. Criminals involved in money laundering use

intricate financial networks to conceal the origin of illicit funds. These schemes often involve
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multiple jurisdictions, shell companies, offshore accounts, and the use of digital currencies'#!. This
complex web of financial transactions makes it difficult for the ED to trace the illicit funds and

gather evidence to substantiate charges of money laundering.

The use of technology to launder money further complicates matters. With the rise of
cryptocurrencies and blockchain technology, criminals have more sophisticated tools at their
disposal to hide their illicit activities'*?. The Enforcement Directorate must constantly evolve and
upgrade its investigative techniques to combat these advanced methods of money laundering.
However, due to resource limitations and the need for specialized knowledge, the ED faces

significant difficulties in investigating these complex financial crimes,

2.Limited Resources and Manpower

Another significant challenge faced by the Enforcement Directorate is the lack of sufficient
resources and manpower. The ED is responsible for investigating and prosecuting a large number
of cases across multiple jurisdictions, often dealing with cases that span several years'#*. However,
the agency is often under-resourced, with a shortage of personnel to manage the workload

effectively.

As money laundering cases are intricate and time-consuming, the ED requires skilled professionals
with expertise in areas such as forensic accounting, financial investigations, and international legal
frameworks. Unfortunately, the agency faces a dearth of such trained professionals. The lack of
specialized personnel hampers the ED’s ability to thoroughly investigate complex financial crimes,

often leading to delays in proceedings and limited effectiveness.

Additionally, the technological infrastructure of the ED is not always up to par, particularly in the

face of new-age challenges such as cyber-enabled financial crimes and the use of encrypted

141 https://www.fatf-gafi.org

142 https://www. financialexpress.com/business/blockchain-india-includes-cryptocurrencies-to-anti-money-
laundering-framework-3003324/

143 FATF, “Money Laundering & Terrorist Financing,” https://www.fatf-gafi.org accessed

144 Directorate of Enforcement Annual Report 2022-23, Ministry of Finance. PRS Legislative Research,
“Functioning of the Enforcement Directorate,” 2021.
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platforms for money laundering. Without adequate investment in technology and training, the ED
struggles to keep up with the changing landscape of financial crimes.

3.Judicial Delays and Backlog of Cases

A major obstacle in the enforcement of the PMLA is the judicial delay in handling money
laundering cases. The PMLA cases are tried in Special Courts, but due to the complex nature of
these cases, the proceedings are often delayed.*® The courts are burdened with a backlog of cases,
and the delays in hearings or judgment delivery impact the timely resolution of money laundering

cases.

The process of attachment and confiscation of assets under the PMLA also faces delays in the
judicial system. While the ED can provisionally attach properties suspected to be proceeds of crime,
the final order for confiscation often takes a considerable amount of time due to procedural
requirements and judicial review. This delay enables offenders to challenge the ED’s actions and
prolong the resolution of cases, sometimes leading to the transfer of assets or the escape of the
accused before the verdict is reached.

Judicial delays in bail hearings for individuals accused of money laundering also hamper the
efficiency of the ED’s efforts. Although the PMLA provides for stringent conditions for bail under
Section 45, accused persons often manage to get bail on technical grounds, allowing them to

evade justice for extended periods.

4.Challenges in International Cooperation

Given that money laundering is often a transnational crime, the Enforcement Directorate must
coordinate with law enforcement agencies and financial institutions in other countries to track illicit
funds that cross national borders. However, the international cooperation required for tracing and

repatriating assets is often hindered by legal and jurisdictional differences.

145 Saurabh Sinha, Judicial Backlog in Special Courts, 2022.

146 prevention of Money Laundering Act, 2002, Section 45
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India is a signatory to several international conventions on money laundering and participates in
frameworks such as the Financial Action Task Force (FATF) and the Egmont Group of
Financial Intelligence Units.!4’ Despite these international commitments, there are frequent delays
and bureaucratic hurdles in securing cooperation from other countries for asset recovery and
criminal prosecution. Differences in legal standards, extradition laws, and varying levels of

commitment to anti-money laundering measures further complicate cross-border investigations.

Additionally, the lack of an effective mutual legal assistance treaty (MLAT) or delays in
processing requests for cross-border cooperation often leads to prolonged investigations, with
perpetrators moving their illicit funds across jurisdictions to evade justice. This challenge is
particularly pronounced in cases involving offshore havens or countries with less stringent money

laundering regulations.

5.0verburdened and Inadequate Legal Framework

Although the Prevention of Money Laundering Act (PMLA) is a comprehensive framework for
combating money laundering, there are still gaps and limitations in its application. One of the
primary issues is the overburdened legal framework, which often leads to inconsistent application

of the law.

For instance, the predicate offense under the PMLA is crucial for initiating investigations and
prosecuting money laundering cases. However, in certain instances, the Enforcement Directorate
faces challenges in establishing a direct link between the predicate offense and the proceeds of
crime, especially when the original criminal activity is complex or widespread. The lack of clear
and effective guidelines for such situations complicates investigations and prosecutions, often

leading to prolonged litigation.

Moreover, the attachment of property provisions under the PMLA, although powerful, can
sometimes be misused or result in the wrongful attachment of assets. The judicial oversight of these

attachments has been questioned, and in some cases, properties have been attached without

147 https://egmontgroup.org
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sufficient evidence or due process. This results in lengthy legal battles over the ownership and
validity of attached properties, further delaying the enforcement of the PMLA.

6.Political and Institutional Pressures

The Enforcement Directorate, like many investigative agencies, faces political and institutional
pressures that can hinder its ability to carry out impartial investigations. Allegations of political
interference and bias in the investigation and prosecution of cases have surfaced on multiple
occasions. This undermines the credibility and independence of the Enforcement Directorate and

raises concerns about its effectiveness in combating money laundering.

Political pressures can manifest in various ways, including selective targeting of certain individuals
or industries, improper use of power for political gains, or pressure to delay investigations into
certain high-profile cases. These challenges compromise the agency's ability to conduct fair and

unbiased investigations, leading to a loss of public trust in its actions.

7. Minuscule Conviction Rate!*®

One of the key arguments against the PMLA's implementation is the low conviction rate under the
Act. Despite the ED registering thousands of cases under the PMLA, the number of convictions
remains alarmingly low. For example, by March 2022, of the 5,422 cases filed, only 23 resulted in
convictions. This statistic raises doubts about the effectiveness of the law and whether it is being

used more as a tool for political intimidation rather than actual prosecution.

8. Political Ramifications'*®

The use of the PMLA and its provisions has been a politically charged issue in India. Political
parties, particularly the opposition, claim that the ED uses the Act to target political adversaries,

suggesting that it has been weaponized to suppress dissent. While all political parties have supported

148 Only 23 convicted in 5,422 cases under PMLA till date: Govt to Lok Sabha,” Hindustan Times, 26 July
2022, https://www.hindustantimes.com/india-news/only-23-convicted-in-5-422-cases-under-pmla-till-date-govt-to-lok-sabha/
149 https://www.isas.nus.edu.sg/papers/prevention-of-money-laundering-act-in-india-the-ecir-and-presumption-of-innocence/
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tough laws against money laundering, the aggressive use of the ED's powers in recent years has
sparked debates about whether these powers infringe on the fundamental rights of individuals.

5.4 Measures to Overcome Challenges and Strengthen
Enforcement Mechanisms

To address the challenges and limitations outlined above, several measures can be adopted to
enhance the effectiveness of the Enforcement Directorate in enforcing the Prevention of Money
Laundering Act (PMLA):

1. Investment in Technology and Capacity Building: The ED should invest in advanced
technological tools such as artificial intelligence (Al), machine learning, and blockchain analysis
to track complex financial transactions. These tools will help investigators trace illicit funds, identify
hidden assets, and conduct efficient investigations into transnational money laundering operations.

2. Enhancing International Cooperation: Strengthening international cooperation is crucial for
the effective enforcement of the PMLA. India should engage more actively in bilateral and
multilateral agreements to streamline the process of asset recovery and enhance cross-border
coordination. Establishing faster channels for mutual legal assistance and improving diplomatic
relations with countries that serve as tax havens will aid in the recovery of illicit funds.

3. Judicial Reforms: Addressing judicial delays is essential for the timely resolution of money
laundering cases. The establishment of fast-track courts for money laundering cases, along with
procedural reforms to expedite hearings related to asset attachment, bail applications, and
prosecutions, will significantly reduce delays in the judicial process.

4. Expanding Manpower and Training: The ED should recruit and train more personnel with
specialized knowledge in forensic accounting, financial crimes, and international laws to deal with
increasingly complex cases. Additionally, continuous training programs will help officers stay
updated on emerging trends in financial crime.

5. Political and Institutional Independence: It is crucial to ensure that the Enforcement Directorate
operates independently of political influence. Strengthening institutional mechanisms to prevent
external interference in the ED’s investigations will improve the fairness and credibility of the

agency.

5.5 OVERVIEW

78


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

The Enforcement Directorate (ED) plays a central role in enforcing the Prevention of Money
Laundering Act (PMLA) and combating financial crimes in India. However, despite the significant
powers granted under the PMLA, the ED faces numerous challenges and limitations that hinder its
ability to effectively address money laundering. These challenges include the complexity of
financial crimes, limited resources, judicial delays, difficulties in international cooperation, an

overburdened legal framework, and political pressures.

To overcome these challenges, India needs to invest in technology, improve international
cooperation, reform judicial processes, and enhance the institutional capacity of the ED. With
adequate resources, institutional independence, and the support of the judiciary, the Enforcement
Directorate can play an even more effective role in curbing money laundering and ensuring that

the financial system remains secure and legitimate.
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CHPATER 6
CONCLUSION AND RECOMMENDATIONS

6.1 Conclusion

The Prevention of Money Laundering Act (PMLA), 2002 has become a cornerstone in India’s
legal and institutional framework aimed at combating money laundering and related financial
crimes. The Act represents the country’s commitment to addressing the growing complexities of
global financial crime and safeguarding its economic system from abuse by criminal entities and
organizations. The creation of the Enforcement Directorate (ED) as the principal agency for
enforcement under the PMLA has ensured that there is a dedicated entity responsible for tackling
illicit financial flows, investigating money laundering cases, and securing the confiscation of assets

acquired through illegal activities.

The implementation of the PMLA and the actions of the Enforcement Directorate have made a
significant impact on India’s ability to combat financial crimes. The PMLA has not only facilitated
national law enforcement efforts but has also aligned India with international anti-money laundering
norms, such as those set by the Financial Action Task Force (FATF). As a result, the country is
now better equipped to deal with both domestic and transnational money laundering activities.

The PMLA provides several critical legal tools to combat money laundering effectively. Provisions
such as asset attachment under Section 5, the confiscation of proceeds of crime under Section 8,
and the ability to initiate investigations based on predicate offenses have empowered the
Enforcement Directorate to take decisive actions. The Act has helped disrupt criminal enterprises
by preventing the movement of illicit funds into the legitimate economy. Furthermore, the ED’s role
in international cooperation through frameworks like Mutual Legal Assistance Treaties (MLATS)

has enabled cross-border collaboration in tracking and recovering illicit assets.

However, despite the PMLA’s achievements, several challenges persist that hinder the effectiveness
of the law in achieving its intended outcomes. One of the primary challenges is the increasingly
sophisticated nature of money laundering techniques. Criminals employ a range of methods, such

as the use of shell companies, cryptocurrencies, and offshore accounts, to obscure the origin of
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their illicit funds. These financial crimes are often difficult to trace and require advanced
technological tools and expertise to combat effectively.

Another challenge is the lengthy and complex judicial process that can delay the resolution of money
laundering cases. Judicial delays, combined with the resource constraints faced by the Enforcement
Directorate, result in significant backlogs, which ultimately affect the swift execution of the law.
Additionally, the lack of adequate manpower and technological infrastructure within the
Enforcement Directorate has contributed to inefficiencies in handling a growing number of cases

and increasingly complex financial transactions.

In light of these challenges, there is a need for continued reforms and strategic measures to enhance
the efficiency of the PMLA. The government and enforcement agencies must work towards
improving the institutional capacity of the Enforcement Directorate, introducing technological
advancements, and fostering better coordination with international agencies to strengthen the fight

against money laundering.

6.2 Recommendations

1. Strengthening Technological Capabilities

One of the most critical steps to improve the effectiveness of the Prevention of Money Laundering
Act (PMLA) is to bolster the technological capabilities of the Enforcement Directorate (ED). As
money laundering schemes become more sophisticated, involving complex financial transactions
across multiple jurisdictions, traditional investigative techniques may no longer suffice. The use of
blockchain technology, artificial intelligence (Al), and machine learning to track suspicious

financial flows can enhance the ED’s ability to identify and trace illicit funds in real-time.

Investing in cutting-edge technologies will enable the ED to efficiently analyze large volumes of
data and uncover hidden connections between criminals, their financial transactions, and illicit
assets. Additionally, adopting cryptocurrency tracking tools would help in addressing the
emerging challenge posed by the use of digital currencies in money laundering schemes.

81


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

Moreover, the ED should explore partnerships with tech companies and financial institutions to
access advanced tools for digital forensic investigations and automated monitoring of financial
transactions. This would significantly enhance the agency's ability to tackle money laundering and

fraud on a global scale.

2. Improved Inter-Agency Coordination

Money laundering activities often involve multiple criminal activities such as corruption, fraud, and
terrorism financing. Therefore, effective coordination between the Enforcement Directorate and
other agencies is crucial for tackling financial crimes comprehensively. Agencies such as the
Central Bureau of Investigation (CBI), Financial Intelligence Unit (FIU-IND), National
Investigation Agency (NIA), and the Income Tax Department must work more closely together,

sharing intelligence and resources to investigate complex money laundering cases.

The government should consider establishing a centralized coordination unit within the Ministry
of Finance or another relevant body to facilitate better information exchange and joint
investigations. Regular workshops, training programs, and joint task forces involving officials from
multiple agencies would ensure that all stakeholders understand their roles and responsibilities in

tackling money laundering.

In addition, it is essential that the Enforcement Directorate’s efforts be supported by comprehensive
data-sharing agreements with international law enforcement agencies like Interpol and Europol.
These agreements would allow for the seamless exchange of financial intelligence across borders,

enabling faster and more coordinated responses to global money laundering activities.

3. Strengthening Judicial Processes and Reducing Delays

One of the most persistent issues faced by the Enforcement Directorate in enforcing the PMLA is
the delay in the judicial process. The specialized courts handling money laundering cases are often
overwhelmed by a large backlog of cases. As a result, the timely resolution of money laundering

cases is delayed, which undermines the effectiveness of the law.
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The government should prioritize judicial reforms, such as the establishment of more specialized
courts dedicated to money laundering and financial crimes, particularly in regions that have high
incidences of such crimes. Additionally, increasing the number of judges and providing them with

specialized training on financial crime could expedite the adjudication process.

Another way to reduce delays is to simplify legal procedures related to asset attachment,
confiscation, and appeal processes. The Appellate Tribunal for Forfeited Property could be
empowered to fast-track cases involving the confiscation of criminal proceeds, ensuring that the

assets are not tied up in prolonged legal proceedings.

4. International Cooperation and Cross-Border
Collaboration

Given the global nature of money laundering, cooperation between nations is vital to curb the illicit
flow of money across borders. The Enforcement Directorate must continue to strengthen its
collaboration with international financial intelligence units, law enforcement agencies, and global

anti-money laundering organizations.

India should actively participate in international initiatives aimed at preventing financial crimes,
such as the Financial Action Task Force (FATF) and the Egmont Group of Financial
Intelligence Units. Moreover, improving India’s Mutual Legal Assistance Treaties (MLATYS)

with other nations will facilitate quicker cross-border investigations and asset recovery.

The government should also prioritize building stronger diplomatic relations with countries that are
known for serving as tax havens or have less stringent anti-money laundering laws. This would
help in securing the return of illicit assets and ensure that criminals cannot exploit lenient

jurisdictions to hide their illicit proceeds.

5. Training and Capacity Building for Enforcement
Officials

The Enforcement Directorate (ED) should invest in continuous training programs to ensure that

its officers are well-equipped to handle the evolving landscape of money laundering. Specialized

training in financial forensics, cybercrime, and international anti-money laundering standards would
83


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

enhance the capacity of ED personnel to conduct investigations efficiently and effectively.
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Additionally, creating dedicated training modules on the emerging areas of cryptocurrency
laundering, trade-based money laundering, and digital financial crimes would equip officials
to identify and address new money laundering techniques. Regular exchange programs with
international anti-money laundering agencies would also provide ED officers with valuable insights

and best practices from around the world.

6. Enhancing Public Awareness and Promoting Financial

Literacy

Public awareness and financial literacy are crucial components of preventing money laundering.
The general public, businesses, and financial institutions need to be educated about the risks of

money laundering and the ways in which illicit money can infiltrate the economy.

The Enforcement Directorate can collaborate with banks, financial institutions, and educational
bodies to create awareness programs aimed at informing individuals and entities about the signs of
money laundering and how to report suspicious transactions. Moreover, corporate governance
standards should be reinforced, particularly in financial institutions, to ensure that they have proper

systems in place to detect and prevent money laundering.

7. Leqgislative Reforms and Expanding the Scope of PMLA

While the PMLA has been effective in addressing money laundering, there is always room for
improvement. There may be a need to amend certain provisions to enhance its effectiveness,

particularly in relation to emerging crimes like cybercrimes and cryptocurrency laundering.

For instance, the PMLA can be amended to include more detailed provisions on virtual currencies
and blockchain transactions, which have increasingly become tools for criminals engaged in
money laundering. Expanding the scope of the Act to encompass a broader range of financial crimes,
such as terrorism financing and fraudulent trade practices, would further strengthen the Act’s

deterrent effect.

Additionally, there should be a review of the provisions related to provisional attachment of assets,
ensuring that they are applied in a manner that is fair and just, without leading to the undue hardship

of innocent parties.
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The Prevention of Money Laundering Act, 2002 (PMLA) is a robust legal instrument that plays
a crucial role in India’s efforts to combat money laundering and related financial crimes. The
Enforcement Directorate’s pivotal role in enforcing the provisions of the Act has been indispensable

in addressing the challenges posed by criminal financial activities.

However, the fight against money laundering is ongoing, and several challenges remain, including
the evolving tactics employed by criminals, judicial delays, and the need for enhanced international
cooperation. Through strategic reforms, technological advancements, improved inter-agency
coordination, and capacity-building initiatives, India can strengthen its efforts to curb money
laundering and preserve the integrity of its financial system.

By addressing these challenges, the government can ensure that the Enforcement Directorate has
the resources, authority, and collaboration required to continue its critical work and make India’s

financial system more secure and transparent.

The Prevention of Money Laundering Act (PMLA), along with the powers granted to
the Enforcement Directorate (ED), plays a crucial role in combating money laundering and related
crimes in India. However, the expanded scope of the law and its potential misuse have raised
concerns about the protection of individual rights and the principles of justice. The Supreme Court’s
review of its earlier judgment will be pivotal in determining the future of the PMLA and ensuring a
balance between the enforcement of economic laws and the protection of constitutional rights. The
outcome of this review is keenly awaited, as it could set important precedents for the functioning of
the ED and the application of the PMLA in the years to come.
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