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JURISPRUDENTIAL ANALYSIS OF COERCION AND
CONSENT: A DOCTRINAL EXAMINATION OF
PRENUPTIAL CONTRACTS THROUGH HENRY MAINE’S
STATUS-TO-CONTRACT THEORY

AUTHORED BY - CHITRAKSH SINGH BHATI & MALHOTRA VIMAL DEHI

ABSTRACT

This paper examines the shifting legal and conceptual landscape of prenuptial agreements in
relation to Sir Henry Maine’s influential idea of tramsitioning from status to contract.
Prenuptial agreements embody the growing emphasis on individual liberty and contractual
choice in marriage, yet courts are reluctant to extend the full panoply of contractual standards
to them. This dilemma arises because marriage represents a fusion between elements of status
and contract. The study demonstrates that courts still view marriage as a singular institution
that cannot be fully analyzed using the same analytical tools as other contracts. The study
shows that the law’s limited acceptance of prenuptial agreements highlights how the force of
status persists even in supposedly private arrangements. The authors suggest that Maine’s
analysis remains a valuable master key to understanding the way in which modern legal
systems govern marriage, yet the persistence of status-based norms necessitates further
development of legal doctrines balancing individual freedom and pre-existing social
hierarchies.
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AIMS, OBJECTIVES AND RESEARCH QUESTIONS

The use of Sir Henry Maine's theory of "status to contract” is invoked here in analyzing
premarital contracts, with their application and validity to marriages today. Against the
backdrop of how prenuptial contracts represent this shift in paradigms and how theories of
jurisprudence approach these contracts, i.e., consent and coercion, this paper examines how
the institution of marriage evolved from an institution of status to one that is regulated based
on contractual paradigms.

The research will attempt to: first, articulate Maine's theory and use it to shed light on
contemporary prenuptial agreements; second, examine jurisprudential conceptions of
prenuptial agreements; and third, examine judicial conceptions of coercion and consent across

jurisdictions.

Key research questions include:

1. How does Maine's theory apply to marriage evolution and prenuptial agreements?

2. Which jurisprudential frameworks best explain prenuptial agreement treatment in
modern legal systems?

3. How do courts interpret coercion and consent when determining prenuptial agreement
validity?

4. To what extent do these agreements represent the culmination of the status-to-contract
movement?

5. What are the implications of applying contractual principles to marriage, particularly

regarding power imbalances?

HYPOTHESIS

This study’s initial assumption is that prenuptial agreements reflect the most basic form of
Henry Maine’s theory of the movement from status to contract in developed societies. In
addition, these changes are complex and not fully accomplished, as shown by the judicial
unwillingness to consider prenuptial agreements as purely contractual documents. The paper
suggests that courts continue to impose special scrutiny on prenuptial agreements exactly
because marriage, to a certain degree, is still considered a status issue even with the rise of
contractual features. Also, it is assumed that the concepts of coercion and consent are more

strictly defined in the context of prenuptial agreements than ordinary commercial contracts
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because marriage in the contemporary legal order is of a hybrid status-contract nature.

RESEARCH METHODOLOGY AND LIMITATIONS

This research relies on the analysis of primary legal sources including case law, statutes, and
commentaries from various jurisdictions using doctrinal research methodology. It also uses
primary academic sources to develop a theoretical framework and comparative analysis of
different legal systems’ treatment of prenuptial agreements’ propositions.

Comparative legal analysis blends with secondary sources in the collection of data, such as the
legal systems developing frameworks and commentaries on mandates pronouncements dealing
with coercion concepts and other forms of participation consent under the Maine theory.

The primary limitations regionally focus on the common law boundaries (US, UK, India) and
the draw back of generalizability to civil law systems; the lack of access to all necessary
information because of the proprietary nature of these agreements and out-of-court settlement;
and the failure to account fully social and cultural variation in the attitudes towards prenuptial
contracts.

The methodology, nonetheless, has considerable breadth in addressing the jurisprudential

context of prenuptial contracts and their treatment in respect of coercion and consent.

INTRODUCTION

Marriage has developed from a status based relationship controlled by social or religious
authorities to something regulated increasingly by contract law. The prenuptial agreement is
significant within this context; prospective spouses are allowed by this agreement to make
decisions about the financial implications of divorce before actually getting married.

These prenup agreements intersect contract law with family law creating concerns about the
essence of marriage and the applicability of legalistic constructs to relationships between
people. Such agreements transform the conventional view of marriage being a societal
conferred status into a form that rests on the individual and private ordering principles.
Applying Maine's sociology of law to the domains of marriage and divorce suggests that the
shift ‘from status to contract' has happened. Maine noted that more advanced societies had a
distinctive feature of having a complex framework of stringently superimposed social
relationships as juxtaposed to contractual relationships, which gives us a highlight to the
evolution of marriage.

Regardless, courts on different sides of the jurisdictional divide have shown considerable
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reluctance toward treating prenuptial agreements with the seriousness customarily reserved for
them, subjecting that to levels of scrutiny that commercial contracts do not attract. That
reluctance brings out the blend characterizing modern marriage - it is neither fully status-based
nor purely contractual - and it invites consideration of how coercion and consent ought to be
understood within the realm of intimate relationships.

In this paper, | undertake a series of trips into the jurisprudential imagination focused on how
constituting theories deal with prenuptial agreements in their settings and how different courts
have faced the issues of coercion and consent in these matters.

HENRY MAINE'S THEORY OF STATUS TO CONTRACT

Sir Henry Sumner Maine (1822-1888), a distinguished British jurist and legal historian,
developed one of the most influential theories in legal anthropology through his seminal work
"Ancient Law," published in 1861. Maine's theory of the movement "from status to contract"
represents a profound observation about the evolution of legal systems and social relationships
in progressive societies. This section examines the historical context, development, and core
principles of Maine's theory, establishing the foundation for its application to prenuptial

agreements.

HISTORICAL CONTEXT AND DEVELOPMENT

Maine developed his theory during an era of extreme social and economic transformation in
Victorian England. In this context, Maine made a comparative examination of the legal orders
of different societies and epochs, chiefly Roman law.

Maine observed that in ancient societies, the rights, duties, and position of an individual in
society were essentially determined by their status—by their ranked status in kin and societal
hierarchies. As he summarized it, "The movement of the progressive societies has hitherto
been a movement from Status to Contract”. This explained a fundamental shift in the way that
legal systems demarcated relationships and obligation.

Maine recognized that in primitive cultures, the person was "imbedded in a web of a family
and group relationship™ where their position was determined with no reference to their will.
Progressive cultures, on the other hand, more and more acknowledged the individual as the
ultimate unit of society, able to decide their legal relationships by choice.

Maine's thought was informed by his close reading of Roman law, particularly the shift from

early Rome's stern status law to the subsequent more flexible contractual arrangements. Maine
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remarked upon how Roman law increasingly recognized the liberty of people to create and
modify their legal relations by agreement, a development he saw as characteristic of emerging

civilization.

CORE PRINCIPLES OF THE THEORY

The core assumption of Maine's theory is that progressive societies arise out of systems of
status to systems of contract. Some of the core principles are the basis of this theory:

1. Hierarchy of Status of Ancient Societies: The rights and duties of an individual were
established by his permanent position in the social and family hierarchy in pre-modern
legal systems. Maine emphasized the patriarchal family as the unit of society and the
paterfamilias as having absolute authority.24

2. The Development of Individual Agency: As societies progress, they increasingly
identify the individual as someone who can create their own legal relationships, in
tandem with the declining authority of family groups3.

3. Voluntary Agreement as the Basis of Obligation: Legal obligations in modern societies
increasingly emanate from voluntary agreement rather than ascribed status. On the
contrary, "the rights, duties and liabilities flow from voluntary action and are
consequences of exertion of the human will"24.

4. Gradual Nature of Transition: Maine realized that transition from status to contract was
never complete or absolute but had a general trend of legal developmentl.

5. Progressive vs. Static Societies: Maine distinguished between "progressive societies”
exhibiting this trend towards contract and "static societies" which were preponderantly
relationships of status45.

Maine's theory is a paradigm for legal evolution in fields. Though he applied it primarily to
property and commercial relations, other writers have applied it to other areas of law. The
emphasis of the theory on increasing acknowledgment of the individual as an autonomous

entity and voluntary consent makes it most suitable for analyzing prenuptial agreements.

APPLICATION OF MAINE'S THEORY TO PRENUPTIAL AGREEMENTS

Maine’s theory of transition from status to contract provides solid foundation for understanding
how marriage evolved and how prenuptial agreements come into existence. The following
section describes how marriage evolved from a relatively status-based institution to one

governed increasingly by contractual agreements.
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EVOLUTION OF MARRIAGE FROM STATUS TO CONTRACT

Marriage, by tradition, was usually a relation of status, not of contract, and law and convention
defined obligations and right, not contract. Under the doctrine of coverture, the legal
personality of the married woman was merged into that of the husband, restraing her powers

to buy, own, alienate property, contract, or exercise independent legal rights.

The nature of status marriage is revealed in the following important characteristics:

1. Obligations and Rights of Spouses: The obligations and rights of spouses were set by
law and could not be altered by agreement.

2. State and Social Regulation: State and religious authorities governed the institution,
content, and breakdown of marriage to a large extent.

3. Limited Individual Autonomy: Individuals enjoyed limited autonomy to build their
marriage or quit it as they pleased.

4. Gender Hierarchy: Marriage constituted a

hierarchical structure in which the man was the head of the household.

Over time, marriage has undergone a significant transformation that aligns with Maine's
theory:
1. Married Women's Property Acts: These acts gave married women the right to own
property independently of their husbands.
2. No-Fault Divorce: The transition to no-fault divorce made it easier for people to leave
marriage voluntarily, another aspect of contractual relationship.
3. Equalization of Spousal Rights: Gender distinction sin marital rights and duties were
abolished through legal reforms.
4. Enforcement of Marital Agreements-:The courts have increasingly come to
acknowledge the enforceability of spousal agreements on all facets of the relationship.
This evolution reflects Maine's observation about the movement toward relationships based on
voluntary agreement rather than ascribed status. However, marriage retains significant status
elements even in contemporary legal systems, creating the complex legal landscape in which

prenuptial agreements operate.

Prenuptial Agreements As Manifestation Of Contractual Freedom

Prenuptial agreements are the most explicit manifestation of the contractual nature of modern
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marriage. Prenuptial agreements allow prospective spouses to customize aspects of their legal
relationship, particularly with regard to property rights and economic responsibilities upon
divorce. The following features are in line with Maine's definition of contract as the basis of
legal relations in advanced societies:

1. Voluntary Agreement: Pre-nuptial agreements are a result of voluntary agreement,
predicated on the belief that burdens should be a consequence of "exertion of the human
will" rather than coercive status.

2. Personalization of Obligations and Rights: Such contracts enable partners to adjust
common rules that decide their rights over property and financial obligations.

3. Respect for Individual Autonomy: Legal enforcement of prenuptial agreements is a
respect for people's ability to control their own legal affairs.

4. Possible Regulation of Dissolution: By precontractually regulating the possible effect
of divorce, prenuptial agreements introduce contractual principles into areas that were
previously status-based.

The growing judicial acknowledgment of prenuptial contracts is part of the larger trend towards
contractualization of family life. In the United States, the courts have drifted away from
viewing prenuptial contracts as against public policy and have begun to enforce them in
general. Likewise, in the United Kingdom, Radmacher v. Granatino (2010) was a major
development towards the acknowledgment of their enforceability.

Nevertheless, the treatment of prenuptial agreements does show the part-way transition away
from status toward contract in the law of families. In contrast to standard commercial contracts,
prenuptial agreements are subjected to particular procedural fairness, disclosure, and substance
reasonableness scrutiny. It is this latter treatment that embodies the perception of marriage as
less than a contractual relationship but not entirely a matter of status.

The tension between contract and status considerations makes prenuptial contracts a good test
case for an analysis of Maine's theory in contemporary legal systems. Even though prenuptial
contracts are a vital step toward contractualization of marriage, the special status of these

contracts suggests that the process of converting family law from status to contract is ongoing.

JURISPRUDENTIAL ANALYSIS OF PRENUPTIAL AGREEMENTS

Prenuptial agreements occupy a special place at the nexus of contract law and family law and
pose some of the most fundamental questions about the nature of marriage, the autonomy of

individuals, and the appropriate role of the state in regulating intimate relationships. Uniform
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Premarital Agreements Act *provides definitions around Prenuptial agreements. This section
discusses how various theories of jurisprudence deal with prenuptial agreements and offers a

theoretical framework for explaining their legal status.

NATURAL LAW PERSPECTIVE

Natural law theory provides a unique approach towards prenuptial agreements in terms of how
they conform to moral norms of marriage and family relationships.

Traditional natural law thinkers would suspect prenuptial agreements as undermining the
indissolubility of marriage. Modern natural law thinkers like John Finnis might be less overt
in their reaction, recognizing the potential legitimate functions of prenuptial agreements in
protecting property rights without undermining the fundamental goods of marriage.

The natural law approach also raises issues of substantive fairness in prenuptial agreements.
This approach explains why courts will frequently insist on substantive fairness tests, refusing
to enforce provisions which would put a spouse into undue hardship, and this is a view that
some moral constraints on freedom of contract are needed to safeguard the dignity and welfare

of vulnerable parties.

LEGAL POSITIVISM AND PRENUPTIAL AGREEMENTS

Legal positivism addresses prenuptial agreements with a focus on obedience to existing legal
norms over moral concerns. H.L.A. Hart's model, which distinguishes between primary rules
of conduct and secondary rules of legal relationships, portrays prenups as exercises of power
conferred by secondary rules allowing individuals to create private legal agreements.

The positivist school is interested in definite rules that apply to the making and enforcement
of prenups, suggesting that the courts are interested in formal compliance and not in imposing
external moral rules. Differential treatment of prenups over and above that of ordinary
contracts can be explained in terms of Kelsen's "basic norm™ or by Hart's "minimum content
of natural law," which recognize that even positivist systems must have some substantive limits
in order to safeguard weaker parties.

This strategy helps to explain the trend toward more certainty in the enforcement of prenups,
as courts have been moving toward more uniform enforcement as legal rules have become
more settled, in keeping with the positivist emphasis on adhering to rules rather than case-by-

case moral judgment.

! Uniform Premarital Agreement Act, 9C U.L.A. 35 (2001).
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FEMINIST JURISPRUDENCE

Feminist jurisprudence provides a critique of prenuptial agreements by examining gender
relations and power imbalances. Such agreements must be viewed in the context of continued
social and economic inequalities between spouses.

Most feminist theorists like Catharine MacKinnon are skeptical towards prenuptials because
they can maintain gender hierarchies by giving power to economically dominant spouses to
limit the obligation to less well-off ones. Material inequality in bargaining capability and
outcome is obscured by formal equality of law of contract.

This perspective is problematic on issues of consent - if the choice is limited by economic and
social pressures, can consent to less favorable terms ever be free? As Sharon Thompson puts
it, prenups are in place to operate to "contract out of any entitlements generated by inevitably
gendered non-financial contributions within marriage™.

But feminist critiques are not monolithic. Some concern women's freedom and capacity to
make binding promises and view protectionism as likely to reinforce stereotypes of weakness.
Nancy Kim's "consentability” model illustrates how "the fact of a manifestation of consent is
used to substitute for valid consent,” obscuring “the inevitable inequalities and hierarchies of

family life that pervade the decision-making process.".

ECONOMIC ANALYSIS OF PRENUPTIAL AGREEMENTS

Prenuptial agreements are examined based on economic analysis of law through their
implications regarding efficiency issues and distributional issues.

From an efficiency point of view, prenuptial contracts reduce the cost of divorce transactions
by establishing rules on property before marriage, reducing the costs of litigation and ensuring
certainty for financial decision-making. The bargaining process also reveals valuable financial
information, which reduces information asymmetry between partners.

However, economic analysis also uncovers potential inefficiencies. Behavioral economists
note that individuals will tend to exhibit bounded rationality in their decisions concerning
future situations with affective content, such as optimism bias for positive marriage and
projection bias for future tastes.

Imbalances in bargaining power are also undesirable, as the economically powerful side can
negotiate terms that inefficiently allocate resources and risks. This is why the courts review

these regimes for equity, which can be defended on grounds of correcting market failure. The
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case Millstein v. Millstein, 2018 2is a perfect showcase of how court reviews and handle
complex financial and familial disputes.

Although this economic perspective is in line with Maine's status-to-contract theory in that it
does acknowledge the efficiency advantage of freedom of contract, it knows that the unique
nature of marriage may require curbs on such freedom in order to avoid inefficient

consequences of cognitive error or bargaining asymmetry.

COERCION AND CONSENT IN PRENUPTIAL AGREEMENTS

The concepts of coercion and consent are central to the legal treatment of prenuptial
agreements, determining whether they represent genuine expressions of individual autonomy

or products of improper pressure.

THEORETICAL FRAMEWORK OF CONSENT

Consent is the basis of contract law, reminding us that individuals should only be bound by
promises that are made freely. Classical theory employs a "voluntariness model” of whether or
not decisions were made freely on one's own will.

But feminist scholars have criticized this model as being inadequate in cases of structural
inequality, arguing that formal freedom can conceal substantive unfreedom when social and
economic powers are constraining choices. Martha Fineman's vulnerability theory argues that

the law must recognize human vulnerability rather than assuming autonomous agents.

JUDICIAL INTERPRETATION OF COERCION

Judiciaries have developed refined techniques of testing consent and coercion in prenuptials,
balancing freedom of contract against sui generis nature of marriage settlements.

In America, Posner v. Posner (1970)° created the trend toward enforceability of prenuptial
agreements as a contract. While the Pennsylvania Supreme Court in Simeone v. Simeone (1990)
“reaffirmed prenuptial agreements are governed by the contract rules, the majority of states put
more importance on.

"Procedural unconscionability” has been of particular interest in judicial examinations.

2Millstein v. Millstein, 2018-Ohio-2295.
3 Posner v. Posner, 233 So. 2d 381 (Fla. 1970).
4 Simeone v. Simeone, 525 Pa. 392 (1990).



http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

The judicial handling of consent and coercion in prenuptials therefore reflects the hybrid status-
contract character of marriage in modern legal systems. While the courts are more and more
coming to see the contractual character of marriage, they still apply special rules that account
for the distinctive emotional, social, and economic environment in which marital bargains are

struck.

CASE ANALYSIS

LANDMARK CASES ON PRENUPTIAL AGREEMENTS

1. Radmacher v. Granatino (2010) - United Kingdom?®

The UK Supreme Court ruled that prenuptial agreements made voluntarily should be respected
unless they are unfair. This was in line with Maine's theory but retaining fairness as the ultimate
test.

2. Posner v. Posner (1970) - United States®

The Florida Supreme Court acknowledged prenuptial agreements in expectation of divorce as
enforceable, recognizing changing social conditions. The ruling accommodated growing
contractualization of marriage but subject to conditions that agreements must be reasonable
and just.

3. Thorne v. Kennedy (2017) — Australia’

The High Court struck down prenuptial and postnuptial agreements on grounds of
unconscionable conduct and undue influence. The court signaled courts' receptiveness to
intervene where consent is compromised by imbalances of power, pointing out factors like
imbalance of wealth, lack of independent advice, and temporalities of the agreement.

4. Scherer v. Scherer (1982) - Georgia®

This seminal case provided a three-part test for the enforcement of prenuptial agreements in
Georgia, seeking out procedural fairness and the lack of unconscionability. This case was a
major departure in making agreements looking towards divorce enforceable in specific cases,
evidence of a greater trend towards acceptance of the contractual nature of marriage. In
providing these standards, it identifies tension between autonomy and protection from

exploitation in prenuptial agreements.

> Radmacher v. Granatino, [2010] UKSC 42.

5 Posner v. Posner, 233 So. 2d 381 (Fla. 1970).
7 Thorne v. Kennedy, [2017] HCA 49.

8 Scherer v. Scherer, 249 Ga. 635 (1982).
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These cases demonstrate how courts balance contractual principles against the special nature

of marital relationships in different jurisdictions.

JUDICIAL TREATMENT OF COERCION AND CONSENT

Courts have developed various doctrines for determining coercion and agreement in prenuptial
agreements, balancing contractual autonomy with safeguards against exploitation:

1. Procedural vs. Substantive Review: Some jurisdictions place emphasis on procedural
fairness, whereas others review substantive fairness. Procedural fairness is prioritized
by the U.S. Uniform Premarital Agreement Act®, but some states add substantive
reviews.

2. Pressure and Timing: Courts examine contracts shown at weddings because of possible
pressure. In re Marriage of Bonds (2000) °found timing to be central to assede
freyssing voluntariness.

3. Independent Counsel and Disclosure: Independent counsel and full disclosure of
finances are significant considerations. Frey v. Frey (1988)! put heavy stress on the
need for "frank, full, and truthful disclosure."

4. Cultural and Social Contexts: The courts are progressively identifying cultural and
social contexts while considering consent, considering the power within relationships
that is informed by wider social arrangements.

This judicial approach reflects the dualistic nature of prenuptial agreements as contracts and
part of the intimate relationship, with the courts subjecting them to particular scrutiny to verify

valid consent.

CONCLUSION

This prenuptial agreement law under Maine's status-to-contract approach reveals the
transformative legal nature of marriage. Prenuptial agreements demonstrate Maine's
observation that "progressive societies" advance "from Status to Contract,” a phrase
referencing increasing individual control in family matters.

However, courts' variable treatment of such contracts—particularly in the areas of consent and

coercion, have established advanced methods acknowledging both contractual and status

9 Uniform Premarital Agreement Act, 9C U.L.A 35 (2001).
12 Bonds v. Bonds (In re Marriage of Bonds), 24 Cal. 4th 1 (2000).
" Frey v. Frey, 298 Md. 552 (1984).
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aspects of marriage, normally applying heightened scrutiny on prenuptial agreement
formation, namely timing, disclosure, independent representation, and bargaining power.

The tension between contract and status in marriage will likely persist, prenuptial agreements
occupying the middle ground. These contracts are both the utility and the limits of Maine's
theory and illustrate how legal regimes balance individual liberty and social norms in

regulating this most intimate institution..
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