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ABSTRACT 

Here’s the thing about judiciaries in democracies, they sit at an uncomfortable crossroads. On 

one hand, we want judges who won’t bend to political whims; on the other, we struggle with 

the reality that unelected officials wield tremendous power over elected governments. This 

paper digs into that tension by examining how India and the United States, two sprawling, 

chaotic, vibrant democracies, handle the thorny business of picking their top judges. What 

emerges from this comparative study isn’t pretty. Neither system works particularly well, 

though each fails in its own distinctive way. India’s Collegium, born from a judicial power 

grab during dark political times, has created something unprecedented: judges appointing 

judges, with virtually no external input (Mehta, 2007; Mate, 2015). America’s system? It’s 

devolved into partisan warfare where ideology trumps competence and confirmation hearings 

resemble political theater more than genuine vetting (Devins & Baum, 2019; Aronow & Lee, 

2022). This paper introduces what I’m calling the Legitimacy-Independence Equilibrium 

Framework, a tool for dissecting how judicial appointment systems balance competing 

demands. The core argument: we’ve been thinking about this wrong. The choice isn’t between 

independence and accountability. It’s about designing institutions that create productive 

tension between these values rather than sacrificing one for the other. 

 

Keywords: judicial appointments; collegium system; democratic accountability; Supreme 

Court confirmation; separation of powers; comparative constitutional law; NJAC; judicial 

selection; institutional legitimacy; constitutional design 
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1. INTRODUCTION: THE PARADOX NOBODY WANTS TO SOLVE 

Let me start with a confession. The more I’ve studied judicial appointment systems, the more 

convinced I’ve become that nobody, not constitutional framers, not legal scholars, not 

politicians, has figured out how to get this right. And maybe that’s the point. 

 

Consider the fundamental absurdity: we create constitutions to limit governmental power, then 

hand interpretation of those constitutions to officials nobody elected. Hamilton called the 

judiciary the ‘least dangerous branch’ (Hamilton, 1788). Anyone watching the U.S. Supreme 

Court overturn major legislation or India’s apex court rewriting appointment rules might 

question whether that characterization ever made sense, or whether Madison and the other 

founders simply couldn’t imagine what judicial power would become (Hirschl, 2004). 

 

But here’s what fascinates me. Two of the world’s largest democracies, nations with shared 

common law heritage, federal structures, and robust traditions of judicial review, took radically 

different paths (Robinson, 2013). America kept judicial appointments tethered to electoral 

politics; the President nominates, the Senate confirms (U.S. Constitution, Art. II, § 2). Simple 

enough on paper. India? After a few decades of political interference, the judiciary essentially 

staged a constitutional coup, seizing appointment power for itself through creative 

constitutional interpretation (Sathe, 2002; Krishnaswamy, 2010). 

 

Neither approach has worked out particularly well. That’s not cynicism, it’s observation. 

 

The Central Question 

This paper wrestles with something scholars have debated for decades but rarely resolved: How 

should democratic societies select their judges? (Shapiro, 1981; Garoupa & Ginsburg, 2009). 

More specifically, I’m asking: What does comparative analysis of India and America reveal 

about optimal institutional design for judicial selection? 

Several subsidiary questions follow from this: 

• What theoretical frameworks actually help us understand the relationship between 

how judges get picked and how they behave once on the bench? (Epstein, Landes, & 

Posner, 2013) 

• Why have both systems evolved toward increasingly problematic configurations, and 

what forces drive (or resist) change? (Levitsky & Ziblatt, 2018) 
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• Can we identify design principles that might work better than what either country 

currently has? 

 

What This Paper Contributes 

Three things, primarily. 

First, I develop an analytical framework, the Legitimacy-Independence Equilibrium model, for 

evaluating judicial appointment mechanisms across different constitutional systems. This isn’t 

just academic throat-clearing; it’s an attempt to move beyond the tired ‘independence versus 

accountability’ framing that dominates most discussions (Burbank & Friedman, 2002). 

 

Second, I provide detailed comparative analysis of both systems, incorporating recent 

developments: India’s failed National Judicial Appointments Commission experiment and 

America’s increasingly vicious confirmation battles (Collins & Ringhand, 2013). The Brett 

Kavanaugh hearings... the Amy Coney Barrett confirmation happening eight days before an 

election... the Merrick Garland blockade. These aren’t anomalies, they’re symptoms (Aronow 

& Lee, 2022). 

 

Third, and perhaps this is ambitious, I offer reform recommendations grounded in what we 

might call democratic constitutionalist principles (Ginsburg, 2003). Whether anyone will listen 

is another matter entirely. 

 

Structure of the Paper 

The organization is straightforward. Section 2 examines theoretical foundations and historical 

development. Section 3 presents the analytical framework. Section 4 conducts comparative 

analysis. Section 5 discusses implications and addresses objections. Section 6 proposes 

reforms. Section 7 acknowledges limitations, and there are plenty. Section 8 concludes. 

 

2. BACKGROUND: TWO PATHS DIVERGED 

2.1 What Do We Mean by ‘Judicial Independence,’ Anyway? 

Scholars throw around ‘judicial independence’ as if everyone agrees what it means. They don’t. 

 

At minimum, we should distinguish between institutional independence, the structural 

separation of courts from legislative and executive branches, and decisional independence, the 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 3 | Jan 2026        ISSN: 2581-8503 

Page | 936   

freedom of individual judges to decide cases without pressure from parties, politicians, or the 

public (Ferejohn, 1999). These aren’t the same thing; a structurally independent judiciary might 

still feature judges who feel tremendous pressure to rule certain ways. 

 

Christopher Larkins, writing back in 1996, identified multiple dimensions: financial autonomy, 

administrative control, jurisdictional clarity, security of tenure (Larkins, 1996). John Ferejohn 

complicated matters further by noting that ‘independent judges’ often operate within a 

‘dependent judiciary’, individual freedom constrained by institutional arrangements, career 

concerns, and informal norms (Ferejohn & Kramer, 2002). 

 

Here’s what strikes me, though: most independence discourse assumes more is always better. 

Is that right? Excessive independence creates its own problems, arrogance, insularity, 

disconnection from the society courts ostensibly serve. Larry Kramer’s work on popular 

constitutionalism reminds us that the American founding generation didn’t view judicial 

supremacy as desirable; courts were one interpreter among several, not the final word on 

constitutional meaning (Kramer, 2004). 

The challenge, one neither India nor America has solved, involves calibrating appropriate 

levels of independence. Too little, and courts become tools of whatever party holds power. Too 

much, and they become unaccountable priesthoods imposing their preferences under the guise 

of constitutional interpretation (Mehta, 2007). 

 

2.2 India’s Journey: From Consultation to Collegium 

India’s constitutional framers created something that looked, on paper, quite reasonable 

(Austin, 1999). 

 

Article 124 of the Constitution provides that Supreme Court judges ‘shall be appointed by the 

President... after consultation with such of the Judges of the Supreme Court and of the High 

Courts... as the President may deem necessary’ (Constitution of India, 1950, Article 124). The 

Chief Justice must always be consulted. The language suggested executive authority tempered 

by judicial input, a hybrid model recognizing both democratic legitimacy and professional 

expertise. 

 

For roughly two decades, this arrangement worked tolerably well. Presidents consulted judges; 

judges offered advice; appointments proceeded without major controversy. The judiciary 
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maintained respect; executives showed restraint (Neuborne, 2003). 

 

Then came Indira Gandhi. 

The 1973 supersession of three senior judges to appoint A.N. Ray as Chief Justice, a nakedly 

political move rewarding a judge perceived as executive-friendly, signaled that constitutional 

norms were negotiable when political stakes rose high enough. The subsequent Emergency 

period (1975-1977), during which civil liberties were suspended and courts largely acquiesced, 

demonstrated what could happen when judicial independence existed only on paper (Sathe, 

2002). 

 

The judicial response came gradually, then suddenly. In S.P. Gupta v. Union of India (1981), 

the First Judges Case, the Supreme Court actually upheld executive primacy in appointments 

(S.P. Gupta v. Union of India, AIR 1982 SC 149). But attitudes were shifting. By 1993, in the 

Second Judges Case, a nine-judge constitution bench reversed course dramatically, holding that 

the Chief Justice’s opinion, formed through consultation with senior colleagues, would have 

‘primacy’ in appointments (Supreme Court Advocates-on-Record Association v. Union of 

India, (1993) 4 SCC 441). The executive could disagree, but not definitively. 

 

The Third Judges Case (1998) elaborated further, establishing what we now call the Collegium: 

the Chief Justice plus the four senior-most Supreme Court judges, effectively controlling 

judicial appointments with minimal executive participation (Supreme Court Advocates-on-

Record Association v. Union of India, (1998) 7 SCC 739). 

 

Think about what happened here. Through constitutional interpretation, the judiciary 

transferred appointment authority from elected officials to itself. No constitutional amendment. 

No parliamentary debate. Just judges deciding that judges should pick judges (Mate, 2015). 

 

Was this legitimate? The question haunts Indian constitutional law (Krishnaswamy, 2010). 

Defenders argue necessity, the Emergency proved executives couldn’t be trusted with 

appointment power. Critics counter that the cure may be worse than the disease; an 

unaccountable judicial oligarchy raises its own legitimacy concerns (Chandrachud, 2020). 

 

The National Judicial Appointments Commission (NJAC) episode crystallizes these tensions. 

In 2014, Parliament, acting with rare near-unanimity, created a new appointment body with 
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balanced representation: judicial, executive, and civil society members. The Constitution was 

amended. Enabling legislation was passed. Finally, many thought, a more balanced approach. 

 

The Supreme Court struck it down. In NJAC v. Union of India (2015), a five-judge majority 

held that the constitutional amendment itself violated the Constitution’s ‘basic structure’ by 

undermining judicial independence (Supreme Court Advocates-on-Record Association v. 

Union of India, (2016) 5 SCC 1). Let that sink in: the Court invalidated a constitutional 

amendment, passed through proper procedures, because judges concluded it would diminish 

judicial power. 

 

Whatever one thinks of the reasoning, and I have concerns, the outcome was clear. The 

Collegium remains India’s judicial appointment mechanism, notwithstanding substantial 

public dissatisfaction with its opacity and insularity (Thiruvengadam, 2017). 

 

2.3 America’s Evolution: From Advice and Consent to Advice and Combat 

America’s Constitution is characteristically brief on the subject: the President ‘shall nominate, 

and by and with the Advice and Consent of the Senate, shall appoint... Judges of the supreme 

Court’ (U.S. Constitution, Art. II, § 2). 

 

Hamilton, in Federalist No. 76, explained the logic. Presidential nomination would ensure ‘a 

judicious choice’, one person accountable for the selection. Senate confirmation would prevent 

appointment of ‘unfit characters’ through majority veto (Hamilton, 1788). The arrangement 

divided power while creating accountability: if a bad judge made it through, both President and 

Senate bore responsibility. 

 

For most of American history, the system operated unremarkably. Presidents nominated; the 

Senate usually confirmed (though not always, plenty of rejections occurred in the 19th century) 

(Abraham, 2008). Nominees generally didn’t testify before Congress until the 20th century. 

When they did, hearings remained relatively sedate affairs focused on qualifications rather than 

ideology (Comiskey, 2004). 

 

Then came Bork. 

Robert Bork’s 1987 nomination crystallized something that had been building for years. His 

originalist judicial philosophy, his role in the Watergate Saturday Night Massacre, his 
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academic writings on civil rights and privacy, everything became fair game. The Senate 

rejected him 42-58, a historically lopsided margin. A new era began (Epstein & Segal, 2005). 

‘Borking’ entered the political lexicon: the determined effort to defeat nominees on ideological 

grounds through sustained public campaigns. Every subsequent confirmation battle raised the 

stakes (Collins & Ringhand, 2013). Clarence Thomas’s 1991 confirmation, shadowed by Anita 

Hill’s sexual harassment allegations, passed 52-48, the narrowest margin in a century. Each 

close vote reinforced partisan frameworks. 

 

What’s happened since 2016 defies polite description. Mitch McConnell’s refusal to hold 

hearings for Merrick Garland, nominated with nearly a year remaining in Obama’s term, 

represented either constitutional hardball or constitutional violation, depending on one’s 

perspective (Levitsky & Ziblatt, 2018). The subsequent Kavanaugh confirmation, marked by 

allegations of sexual assault and an FBI investigation widely criticized as inadequate, passed 

50-48 with accusations of partisan railroading from both sides. Barrett’s confirmation occurred 

eight days before an election Trump would lose, cementing a 6-3 conservative majority that 

immediately began reshaping American law (Devins & Baum, 2019). 

 

Note what’s happened to advice and consent. The ‘advice’ component, presidents consulting 

senators about potential nominees, has largely vanished. Presidents now select candidates 

vetted by ideological organizations, particularly the Federalist Society on the right (Aronow & 

Lee, 2022). The ‘consent’ component has become a raw partisan exercise: Does your party 

control the Senate? Can you hold your caucus together? Everything else is theater. 

 

3. THEORETICAL FRAMEWORK: THE LEGITIMACY-

INDEPENDENCE EQUILIBRIUM 

3.1 Why Current Frameworks Fall Short 

Most analysis of judicial appointments operates within an unhelpfully binary frame: 

independence versus accountability, courts versus politics, expertise versus democracy 

(Burbank & Friedman, 2002). Pick your side; the frameworks offer limited help navigating 

complexity. 

 

What we need, or at least what I’m proposing, is a multidimensional approach recognizing that 

judicial legitimacy derives from multiple sources that exist in tension (Weber, 1978). Not 
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contradiction; tension. The goal isn’t eliminating tension but managing it productively. 

 

3.2 The LIE Framework Components 

I’m proposing evaluation along four dimensions. No cute acronyms beyond the one I’ve 

already deployed. 

 

Dimension One: Input Legitimacy 

This concerns who participates in selection and how. Relevant questions: How many 

institutional actors have voice? What’s the relative weight of different actors? How transparent 

is the process? Can the public observe, comment, participate? 

Systems with broader participation and greater transparency score higher here. Neither India 

(five judges in a closed room) nor America (partisan confirmation spectacle) looks particularly 

good, though for different reasons (Garoupa & Ginsburg, 2015). 

 

Dimension Two: Output Legitimacy 

This concerns whether the process produces capable, respected judges. Relevant questions: Are 

appointees professionally qualified? Do observers perceive them as impartial? Does the bench 

reflect societal diversity? Does the public trust judicial competence? 

Both systems once performed reasonably well on this dimension. Both are declining, India 

through insularity and patronage concerns, America through ideological selection that 

prioritizes predictable voting over distinguished service (Segal & Cover, 1989). 

 

Dimension Three: Structural Independence 

This concerns formal and informal features insulating judges from pressure. Relevant 

questions: How secure is tenure? Are salaries protected? Do courts control their own 

administration? Does the appointment process itself compromise independence by selecting 

for particular outcomes? 

India scores high on formal metrics; the Collegium insulates against executive pressure, and 

constitutional provisions protect tenure and salary. But judicial networks create their own 

pressures; independence from the executive isn’t independence from clan, caste, or 

professional faction (Chandrachud, 2020). America’s life tenure provides substantial 

protection, but when nominations become bitterly contested political battles, newly confirmed 

judges may feel beholden to the coalition that fought for them. 
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Dimension Four: Democratic Connection 

This concerns how judicial selection relates to popular input. Relevant questions: Do elected 

officials participate meaningfully? Can shifting public values influence judicial composition 

over time? Do diverse constituencies see themselves represented? 

India virtually eliminates democratic connection; no elected official meaningfully influences 

Collegium decisions (Khosla, 2019). America maintains democratic connection, presidential 

elections matter, Senate composition matters, but that connection has become pathologically 

partisan rather than broadly representative. 

 

3.3 The Equilibrium Concept 

Here’s the key insight: these dimensions exist in dynamic tension. Maximizing any one 

typically compromises others (Garoupa & Ginsburg, 2009). 

 

Take complete judicial control of appointments, the Collegium model pushed to its logical 

extreme. Structural independence maxes out; nobody can pressure sitting judges about 

appointment decisions. But input legitimacy collapses (who authorized judges to select their 

successors?), democratic connection vanishes (the people have no voice), and output 

legitimacy eventually suffers (inbreeding produces narrow, unrepresentative benches). 

 

Take complete political control, judicial elections in their most extreme American state-level 

form. Democratic connection maximizes; voters directly select judges. But structural 

independence collapses (judges deciding cases with reelection in mind), and output legitimacy 

may suffer (voters selecting based on campaign advertisements rather than qualifications). 

 

The equilibrium concept recognizes that different constitutional contexts may justify different 

balances (Ginsburg, 2003). A country emerging from authoritarian rule might reasonably 

prioritize structural independence; history justifies skepticism of executive involvement. A 

country with concerns about judicial elitism might prioritize democratic connection; courts too 

distant from society lose moral authority. 

 

But some configurations are clearly suboptimal. Systems that are both opaque and 

unaccountable, lacking the legitimacy of expertise and the legitimacy of democracy, fail on all 

measures. Neither India nor America currently achieves an appropriate balance, though each 

fails differently. 
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4. COMPARATIVE ANALYSIS: WHERE EACH SYSTEM FALLS 

SHORT 

4.1 India: The Collegium’s Compounding Problems 

Input Legitimacy: Failing Grade 

Five judges, that’s it. Five judges in a closed room decide who sits on India’s highest court, 

with no public record of their deliberations, no published criteria, no stated reasons for selecting 

one candidate over another (Chandrachud, 2020). The process couldn’t be less transparent if it 

tried. 

Consider the non-elevation of Justice A.P. Shah, widely regarded as one of India’s most 

capable and progressive judges. The Collegium passed him over. Why? Nobody knows. No 

explanation was offered or required. Shah’s supporters suspect his jurisprudence, particularly 

authoring the Delhi High Court judgment decriminalizing homosexuality (Navtej Singh Johar 

v. Union of India, AIR 2018 SC 4321), counted against him. But speculation is all anyone has. 

The diversity problem is equally troubling. The Supreme Court has had, as of this writing, few 

women justices, a fraction proportional to nothing except perhaps judicial culture’s persistent 

exclusions. Dalit representation remains negligible. Geographic and linguistic diversity skews 

toward certain regions. When five senior judges, products of the same professional networks, 

educated at the same handful of law schools, socialized through the same bar association 

circles, select their successors, is it surprising they produce more of the same? (Mate, 2015). 

 

Output Legitimacy: Mixed But Declining 

Let me be fair: Indian Supreme Court justices generally demonstrate legal competence. The 

Court has issued significant jurisprudence on fundamental rights, privacy rights in Puttaswamy 

(K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1), LGBTQ rights in Navtej Singh Johar 

(Navtej Singh Johar v. Union of India, AIR 2018 SC 4321), environmental protections through 

public interest litigation. These aren’t the decisions of an incompetent bench. 

But competence isn’t the same as legitimacy. Corruption allegations have touched sitting and 

former judges. Intelligence reports questioning some candidates’ integrity haven’t prevented 

their elevation. The vacancy crisis in lower courts, hundreds of positions unfilled while cases 

pile up, reflects Collegium dysfunction as much as resource constraints (Thiruvengadam, 

2017). 

And here’s the troubling pattern: as questions about the Collegium have mounted, the Court 

has circled the wagons. The NJAC judgment read less as principled constitutional interpretation 
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than as institutional self-defense (Mehta, 2007). Whether that erodes public trust remains to be 

seen, but early signs aren’t encouraging. 

 

Structural Independence: High, Perhaps Too High 

Give the Collegium this: it thoroughly insulates judicial appointments from political pressure. 

No executive actor can dictate appointments; the most the government can do is delay or demur, 

eventually yielding to Collegium recommendations (Krishnaswamy, 2010). 

But is this the right kind of independence? The Collegium creates insulation from political 

branches, not from all improper influences. Caste networks, bar association politics, regional 

patronage systems, all potentially operate within the Collegium’s closed decision-making 

space. Independence from elected government isn’t the same as independence from cronyism. 

 

Democratic Connection: Virtually Nonexistent 

What democratic mandate authorizes sitting judges to select their successors? The 

Constitution’s original design contemplated executive participation, consultation with judges, 

yes, but appointment by the President (Constitution of India, 1950, Article 124). The Collegium 

effectively amended the Constitution through interpretation, transferring power the framers 

never intended judges to exercise unilaterally (Sathe, 2002). 

Some defend this by arguing that judicial independence serves democratic values: courts 

protect minorities, enforce constitutional limits, check executive overreach. But that defense 

confuses function with legitimacy. Courts might perform democratic functions while still 

lacking democratic authorization for their composition. The tension doesn’t resolve itself. 

 

4.2 America: Polarization Eating the Process 

Input Legitimacy: Formally Broad, Actually Narrow 

On paper, the American system involves multiple actors: President, Senate, with media scrutiny 

and interest group participation providing informal checks. Compared to five judges in a closed 

room, that’s democratic abundance. 

In practice, something else has emerged. Presidential nominations typically come from short 

lists prepared by ideological organizations, the Federalist Society for Republicans, various 

progressive legal groups for Democrats (Devins & Baum, 2019). The judicial advisory 

infrastructure has been captured by partisan actors. Senate consideration has become party-line 

voting with occasional defections. The meaningful input comes from party activists and legal 

movement organizations, not from any broader democratic deliberation. 
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Merrick Garland’s treatment, no hearings, no vote, unprecedented obstruction, revealed that 

even formal participation can be nullified through procedural manipulation (Aronow & Lee, 

2022). When the Senate Majority Leader simply refuses to consider a nomination, does advise 

and consent retain meaning? 

 

Output Legitimacy: Competent But Ideological 

Modern Supreme Court nominees are, professionally speaking, well-qualified. Nearly all have 

served on federal appellate courts. Academic credentials are invariably distinguished. The 

ABA, for whatever that’s worth, typically bestows ‘well qualified’ ratings. 

But competence coexists uneasily with ideological selection. Presidents now choose nominees 

primarily for predictable voting behavior on contested legal questions. The entire point, for 

both parties, is appointing justices who will vote ‘correctly’ on abortion, gun rights, 

administrative law, and the other hot-button issues (Segal & Cover, 1989). Distinguished 

judicial service matters less than demonstrated ideological reliability. 

The public has noticed. Confidence in the Supreme Court has declined significantly in recent 

years. Is this partisan sour grapes, each side unhappy when it loses, or something deeper? Split 

decisions on major cases, along predictable ideological lines, feed suspicion that law is just 

politics by other means (Epstein, Landes, & Posner, 2013). 

 

Structural Independence: Formally Strong, Practically Compromised 

Life tenure remains robust. Salaries are protected. The Court controls its own docket and 

administration. 

Yet the appointment process itself compromises independence in ways constitutional text 

cannot prevent. When a justice owes their seat to a particular political coalition, when they 

survived a brutal confirmation fight through party-line voting, neutrality becomes difficult to 

maintain (Collins & Ringhand, 2013). Brett Kavanaugh, whatever his actual jurisprudence, will 

never escape the shadow of his confirmation hearings. Clarence Thomas carries the Anita Hill 

association thirty years later. These may be unfair associations, but they exist, affecting 

perception of judicial impartiality. 

 

Democratic Connection: Perhaps Too Much of the Wrong Kind 

This is America’s comparative strength, and its pathology. Presidential elections matter 

enormously for judicial composition. The 2016 election, and Supreme Court vacancies, 

motivated many voters on both sides. Democratic linkage is undeniable. 
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But what kind of linkage? The system now connects judicial selection to narrow partisan 

coalitions rather than broad democratic majorities (Levitsky & Ziblatt, 2018). Electoral College 

distortions mean presidents may appoint justices despite losing the popular vote, as happened 

with Trump’s three appointees. Senate malapportionment means senators representing a 

minority of Americans can confirm or block nominees. What passes for democratic connection 

often reflects minority rule. 

 

5. DISCUSSION: SO WHAT DO WE DO? 

5.1 Neither System as Model 

Let me be blunt: neither India’s Collegium nor America’s confirmation system should be 

exported (Robinson, 2013). Both fail, differently, but fail. Countries designing judicial 

selection mechanisms should study both as cautionary tales, not templates. 

 

The Collegium demonstrates that transferring power to the judiciary solves some problems 

while creating others. The American system demonstrates that embedding judicial selection in 

partisan politics corrupts both. 

 

5.2 Responding to Objections 

‘Judicial independence is paramount and shouldn’t be compromised.’ 

This frames the question incorrectly. No one advocates eliminating judicial independence; the 

question is how to constitute it appropriately (Ferejohn, 1999). The Collegium interpretation, 

complete judicial control with zero external input, isn’t constitutionally required, practically 

optimal, or historically normative. Most functioning democracies maintain judicial 

independence without surrendering appointment authority to sitting judges (Garoupa & 

Ginsburg, 2009). 

 

Independence is instrumental, not intrinsic. We value it because independent courts can 

perform certain functions, constitutional enforcement, rights protection, neutral adjudication. 

If a particular institutional arrangement fails to serve those functions, or undermines other 

important values, independence alone doesn’t justify it. 

 

‘America’s problems stem from political polarization, not institutional design.’ 

Partly true, but institutional design enables polarization’s manifestations (Levitsky & Ziblatt, 
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2018). The Constitution grants the Senate discretion over confirmation timing, which enabled 

the Garland blockade. Simple majority thresholds (post-filibuster elimination) enable bare 

partisan majorities to force through contested nominees. The lack of bipartisan consultation 

requirements allows purely partisan selections. 

 

Different institutional choices could constrain polarization’s effects. Senate rules could 

mandate hearings within specified timeframes. Supermajority requirements could force 

bipartisan consensus. Advisory commissions could broaden input before nomination. The 

Constitution permits much of this; political will does not. 

 

‘The Collegium, whatever its flaws, prevented executive capture of the judiciary.’ 

Perhaps, but this argument proves too much. The Collegium might prevent executive 

interference; it doesn’t follow that the Collegium is optimal (Chandrachud, 2020). Alternative 

designs could check executive abuse while avoiding the Collegium’s deficits. The NJAC, 

whatever one thought of its specific provisions, represented an attempt at such synthesis. 

Judicial invalidation of the experiment foreclosed learning whether a more balanced model 

could work. 

 

5.3 Implications Across Systems 

For India, the analysis suggests transparency reforms at minimum: published criteria, explained 

decisions, stakeholder input mechanisms. Whether the judiciary would accept such reforms 

without feeling threatened is another question, but democratic legitimacy requires some 

response to persistent criticism (Thiruvengadam, 2017). 

 

For America, the analysis suggests structural depolarization: regularized appointment 

schedules through term limits, mandated hearing procedures, perhaps advisory commissions 

that bridge partisan divides (Epstein & Segal, 2005). None of this appears politically achievable 

in the current environment, but diagnosis precedes cure. 

 

For comparative constitutional law generally, the analysis underscores that institutional design 

choices involve tradeoffs (Hirschl, 2004). There isn’t an optimal appointment system; there are 

systems better or worse suited to particular contexts, with particular strengths and 

vulnerabilities. Humility about our own arrangements, and curiosity about alternatives, serves 

better than triumphalist claims about institutional superiority. 
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6. RECOMMENDATIONS: REFORM POSSIBILITIES 

6.1 India 

First, transparency. The Collegium should publish selection criteria, disclose deliberation 

summaries (appropriately redacted), and explain rejection decisions (Chandrachud, 2020). This 

could occur through self-imposed reform; external pressure seems unlikely to succeed. 

 

Second, diversity mandates. The Supreme Court must more closely reflect India’s diversity. 

Targets, gender, caste, religion, region, should be explicitly stated and progress tracked. The 

current composition constitutes systematic exclusion (Mate, 2015). 

 

Third, advisory input. Bar associations, legal academics, civil society organizations, even the 

public should have mechanisms for providing input that the Collegium must formally consider. 

Not binding; considered. This would enhance input legitimacy without transferring authority. 

Fourth, consider the NJAC model, differently designed. The Court’s concerns about NJAC 

centered on executive participation threatening independence (Supreme Court Advocates-on-

Record Association v. Union of India, (2016) 5 SCC 1). What about a reconstituted advisory 

commission without executive membership? Balanced representation from the judiciary, bar, 

and civil society could provide legitimacy benefits without the independence concerns that 

doomed NJAC. 

 

6.2 America 

First, term limits. Eighteen-year terms for Supreme Court justices, staggered so each 

presidential term produces two appointments, would regularize selection, reduce stakes, and 

diminish incentives for age-based selection (Epstein & Segal, 2005). Constitutional 

amendment may be necessary, though statutory workarounds through senior status 

arrangements have been proposed. 

 

Second, mandatory hearing timelines. Senate rules should require hearings within 60 or 90 days 

of nomination (Collins & Ringhand, 2013). The Garland precedent, simply refusing to act, 

cannot be allowed to stand as normal practice. 

 

Third, bipartisan consultation requirements. Presidents should be required (by norm if not law) 

to consult with Senate leadership of both parties before nomination (Abraham, 2008). This 
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wouldn’t guarantee bipartisan nominees, but it would structure the process toward consensus 

rather than confrontation. 

 

Fourth, ethics reform. Binding ethics requirements for sitting justices, currently lacking, would 

address mounting public concerns about off-bench conduct. Justice Clarence Thomas’s 

undisclosed benefits from wealthy supporters have generated sustained criticism; clear rules 

would help. 

 

6.3 Cross-Cutting Lessons 

International learning matters. The UK’s Judicial Appointments Commission, South Africa’s 

Judicial Service Commission, Germany’s parliamentary selection model, each offers potential 

lessons (Garoupa & Ginsburg, 2009). No country has solved these problems perfectly, but 

comparative study reveals options beyond the familiar. 

 

Institutionalized review matters too. Every decade or so, both countries should formally 

evaluate whether their appointment systems are serving constitutional values or generating 

dysfunction. Standing commissions could provide ongoing assessment rather than lurching 

from crisis to crisis. 

 

7. LIMITATIONS AND FUTURE RESEARCH 

7.1 What This Paper Didn’t Do 

Several limitations deserve acknowledgment. 

This is a conceptual comparative analysis, not an empirical measurement exercise. I’ve 

proposed a framework; I haven’t quantified its dimensions across countries. Future research 

should operationalize the LIE Framework and test it against broader data. 

 

The focus on apex courts in two countries limits generalizability. Lower court appointments, 

more numerous, less visible, arguably more consequential for most litigants, warrant separate 

analysis. Whether dynamics at the Supreme Court level replicate or differ at lower levels 

remains unclear. 

 

Historical complexity gets compressed. Both countries’ appointment systems reflect centuries 

of development, constitutional amendment, political conflict, informal norm evolution. Any 
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brief treatment simplifies this richness. 

 

And normative judgments pervade the analysis. I’ve assumed that some balance among 

dimensions is desirable, a contestable premise. Committed judicial supremacists or popular 

constitutionalists might reject the framework’s pluralist foundations. 

 

7.2 Where To Go From Here 

Several research directions emerge: 

Empirical testing: Develop measurable indicators for framework dimensions; assess a larger 

sample of countries; identify patterns and outliers. 

 

Lower court analysis: Extend comparative work to lower courts in both countries, examining 

whether apex court dynamics replicate. 

 

Reform implementation: Study previous reform efforts, successful and failed, to identify 

factors enabling institutional change. 

 

Global convergence: Assess whether appointment systems worldwide are converging toward 

particular models, and what drives or resists convergence. 

 

8. CONCLUSION: THE BALANCE THAT NOBODY ACHIEVES 

This paper has examined how India and the United States, democracies with many similarities 

and dramatically different judicial selection mechanisms, navigate the inherent tension between 

judicial independence and democratic accountability (Ginsburg, 2003; Garoupa & Ginsburg, 

2009). Neither has achieved a satisfactory balance. 

 

India’s Collegium, born from justified concern about executive overreach, has created a system 

of remarkable insularity. Judges select judges with no meaningful external input, no 

transparency, no democratic authorization beyond creative constitutional interpretation (Mate, 

2015; Krishnaswamy, 2010). The system maximizes structural independence at severe cost to 

input legitimacy, output legitimacy (increasingly), and democratic connection. The NJAC 

judgment, whatever its legal merits, foreclosed reform experimentation and entrenched 

arrangements that growing numbers of Indians find unsatisfactory. 
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America’s nomination-confirmation process, designed for a different political era, has become 

a casualty of polarization (Devins & Baum, 2019). Advice and consent has devolved into 

advice and combat, with partisan warfare overwhelming serious evaluation of judicial capacity 

(Aronow & Lee, 2022). Democrats rage about stolen seats; Republicans defend hardball tactics 

as constitutionally permitted. Meanwhile, public confidence in the Court declines, and the 

appointment process itself generates legitimacy deficits that shadow justices throughout their 

tenure. 

 

The Legitimacy-Independence Equilibrium Framework offers a tool for thinking beyond 

familiar binaries (Burbank & Friedman, 2002). The choice isn’t between judicial independence 

and democratic accountability, it’s about institutional designs that create productive tension 

between these values rather than sacrificing one to the other. Neither pure judicial control nor 

pure political control optimizes constitutional governance; hybrid arrangements, with 

appropriate checks and balances, are what we should seek. 

 

But here’s the problem: both systems resist change. India’s judiciary protects its appointment 

authority through basic structure doctrine; any constitutional amendment threatening judicial 

control faces invalidation (Supreme Court Advocates-on-Record Association v. Union of India, 

(2016) 5 SCC 1). America’s political polarization prevents the bipartisan cooperation necessary 

for constitutional amendment or even informal norm reconstruction (Levitsky & Ziblatt, 2018). 

Both countries are stuck with suboptimal arrangements that beneficiaries have little incentive 

to reform. 

 

Maybe that’s the conclusion, pessimistic but honest. Judicial appointment systems, once 

established, develop powerful constituencies. Sitting judges benefit from selecting their 

successors. Political parties benefit from confirmation battles that mobilize supporters. Interest 

groups benefit from fights that raise money and profile. Constitutional reform requires 

precisely the cooperation that current systems have eroded. 

 

And yet, constitutions change. Norms evolve. Crises sometimes create openings that normal 

politics foreclose. The Emergency pushed India toward the Collegium; perhaps future crisis 

will push it toward something better. America’s confirmation wars may eventually generate 

backlash demanding structural reform. History doesn’t move linearly, and today’s dysfunction 

isn’t necessarily tomorrow’s. 
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The gavel and the mandate need not conflict irreconcilably. Constitutional designers, whether 

in India, the United States, or elsewhere, should pursue innovations that enable courts to 

exercise their essential functions while maintaining meaningful connection to democratic 

societies (Hirschl, 2004). In that reconciliation, if we ever achieve it, lies the promise of 

constitutional governance that is both principled and democratic. 

 

That’s the goal. Getting there... well, that’s another paper. 
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