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I. ABSTRACT

The freezing of accounts by one country as an independent economic sanction is one of the
most controversial actions and raises many questions, mainly about its legality under
international law. The article examines whether such measures, when one country exercises
them against another, amount to a breach of well-settled norms of international law. In regard
to the legality of unilateral sanctions, the paper follows their compatibility mainly from the
angle of the prohibition of the use of force and the principle of non-intervention. Background
of such countermeasures Justification given for why the accounts had been frozen under
international law. Using legal principles and precedents guiding the subject matter; the
intention of this article is to define the legitimacy of the said actions and their wider
ramifications on international relations. Conclusions drawn, therefore, are expected to
contribute to the debate on striking a balance between state sovereignty and the enforcement

of international norms.

II. INTRODUCTION

International law provides for International sanctions defined as penalties which are threatened

or imposed as a consequence of non-compliance of International Standards or International

Obligations by target state.! At international sphere, economic sanctions have become a regular

! Margaret P., Doxey, International Sanctions In Contemporary Perspective9(1996).




state practice to fulfil the political objectives of states. Economic sanctions are regarded as
nonviolent form of coercion because they do not include military intervention. Nevertheless,
traditional use of such sanctions has accompanied warfare.? For instance, when England
boycotted English goods during 1767-1770, economic sanctions were imposed by British
colonies in the USA against England.® As a result, colonies shut down their markets to England
as a response to the Townshend Acts which levied tax against the colonies. Eventually, the Act
was replaced but tax on tea was retained. The tea tax was the reason behind Boston Tea Party
of 1774 and was also predecessor to the American War for Independence. Late 20" century
onwards, use of modern economic sanctions has increased as it is considered to be non-violent
form of coercion and policy makers also desire to avoid conflict involving violence as much as
possible.* In modern era, economic sanctions can be defined as form of non-violent and
coercive economic measures which are taken by one state (Sending State) against the other
state (Target State) to coerce the latter to make changes in the practices and policies of latter.”
Economic Coercion if defined broadly include the use, threat to use, measures of economic
character distinguished from military character to induce the target state to change policy,
practice or governmental structure of target state. No consensus can be found in International
Law regarding proper application of such coercive measures despite significant declarations,
treaties and resolutions embraced in international organizations which attempt to establish
norms to restrict the usage of such coercive measures.® Economic Sanction have been imposed
by various countries unilaterally such as US against India, Japan, Libya and others, by Japan
against Myanmar, by European countries against Turkey et al.” The aforesaid sanctions were

imposed with an intention to bring about changes in the policies of each target state respectively

and such sanctions have not been held to be unlawful under International Law.

Till 1990s, economic sanctions were imposed by United Nation Security Council (UNSC) twice
but after this, council has played an active role in imposing sanctions on countries. These

sanctions may be found in many forms such as unilateral sanctions, multilateral sanctions etc.
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Those sanctions which are imposed by one country over another country are known as
Unilateral Sanctions. Those sanctions which are imposed by UNSC on the states in order to
make them adhere with international law are Multilateral Sanctions. These sanctions are
mandatory in the sense that all the members of the UN are bound to adhere by the order and to
execute the sanctions against such state.® Many Government plans fall under the broad
spectrum of economic sanctions. Sometimes, it becomes difficult to distinguish between
regular economic controls which is exercised by a state over its economy and other economic
measures which are designed for the purpose of coercion against other states.® This distinction
is traced to the objectives of the sending state. Those measures which are backed by the
objectives of furthering economy of sending state, they are not considered to be economic
sanctions. On the other hand, if the objectives of the sending state behind imposing measures
are not to take advantage for itself, the measures are considered to be of nature of economic

sanctions.

In this article, we attempt to look at the legality of economic sanction. Various arguments are
advanced by scholars in favour of economic sanctions by providing different justifications. The
aim of the article is to reconcile the debates happening around the legality of unilateral

sanctions and to see if such sanctions should be allowed in modern time.

III. RESEARCH QUESTIONS

1. Whether freezing of accounts of one state by another state, unilateral sanction, amount

to violation of international law?
2. What are the possible justifications available in the international sphere for freezing of
account of a state by another state?
Hypothesis- Unilateral sanctions by one country on another country are permitted in
international sphere in some circumstances and are sometimes used as a tool to achieve political
objectives.

Research Methodology- This project would follow doctrinal methodology which is

descriptive in nature. Analytical research methodology will be followed by researchers in this

project. Primary and secondary sources have been helpful in gathering relevant information
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regarding project. Secondary sources like books and articles which are available online have
been used. Along with this, e-databases like Jstor, Hein online have also been used by

researchers. Footnotes have also been given to acknowledge wherever necessary.

IV. LEGALITY OF UNILATERAL SANCTIONS

The predominant view is that unilateral acts of states should be judged at a minimum by the

standards required by the UN.!° United Nations declarations and resolutions represent a
consensus of world expectation reflect the customary law and are universally-accepted
principles. Extraneous sources!! prohibit application of economic coercion against a member

t.12 Economic Coercion if defined

state to compel subordination of the State’s sovereign righ
broadly include the use, threat to use, measures of economic character distinguished from
military character to induce the target state to change policy, practice or governmental structure
of target state.®* No consensus can be found in International Law regarding the proper
application of such coercive measures despite significant declarations, treaties and resolutions
embraced in international organizations which attempt to establish norms to restrict the usage
of such coercive measures.!* Economic Sanction have been imposed by various countries
unilaterally such as the US against India, Japan, Libya and others, by Japan against Myanmar,

1.1° The aforesaid sanctions were imposed with an

by European countries against Turkey et a
intention to bring about changes in the policies of each target state respectively and such
sanctions have not been held to be unlawful under International Law. Economic sanctions may
be imposed unilaterally, or by groups of States, in response to another State’s human rights
abuses.!® For example, the US and the EU have imposed economic sanctions on Myanmar in
response to its appalling human rights record.'® Asset freezes may also enable the international

community to inflict retribution upon target states for past human rights violations and deter
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future violations. There are a few principles which justify or legalize the unilateral economic

coercion by one state on another. These principles have been explained as following:

USE OF FORCE

While multilateral measures are explicitly provided for by the U.N. Charter, the Charter does
not prohibit unilateral measures to advance its purposes. While Article 2(4) of the U.N. Charter
prohibits unilateral measures involving the use of force, the Charter does not expressly prohibit
unilateral non-military actions such as economic sanctions by U.N. members.!’ The UN
Charter prohibits all members of the UN to resort to threat or use of force in their International
Relations against the Political independence or Territorial Integrity of any other state. The
Travaux preparatoires of UN Charter lays down that the prohibition imposed on the threat or
the use of force is directed only to military force!® which is supported by the provision of the
charter and the preamble. Moreover, states have also rejected the proposal to include economic
force under the scope of “Use of Force”, as they would be left with no means of exerting

pressure.

PRINCIPLE OF NON-INTERVENTION

The Principle of non-intervention has been recognized as CIL.'® Various legal instruments®®
prohibit intervention in economic, political or any other form, directly or indirectly manifested.
Formulation of legal policy falls within the ambit of domainereserv’e’. Economic conduct is
intervention if an economic policy is adopted to coerce target state to take a course of action
that the coercing state desires.?® Freezing foreign assets amount to dictatorial control and
‘humanitarian intervention’ in the domainereserv’e’ and undermine the target state’s political
independence. The principle of non-intervention involves the right of every sovereign state to

conduct its affairs without external interference.?*> On December 21, 1965, in resolution, 2131,
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the General Assembly adopted a Declaration on the inadmissibility of intervention in the
domestic affairs of the state and the protection of their independence and sovereignty. It asserted
that “no state has the right to intervene directly or indirectly for any reason whatever in the
internal or external affairs of any other state”. The General Assembly reiterated the principle
of non-intervention in its Declaration on the Principle of International Law on Friendly
Relations and Cooperation among States. “Act directed against the personality of State or
against political, economic and cultural elements, declared to be violation of International
Law”.?! Intervention becomes wrongful when it uses methods of coercion in regard to such
choices, which must be free ones. Humanitarian asset freezes require special legal justification
because they represent a form of ‘dictatorial interference’ that violates general principles of
international legal order.?? However, Professor Lori Fisler Damrosch has observed? that such
non-forcible interference such as asset freeze arguably transgresses customary principles of

external self-determination and non-intervention that are embedded in the UN Charter.

Customary International Law acknowledges that states have a duty not to intervene in the
internal and external affairs of other states.?* In the Case concerning- Nicaragua, this court
delineated that an unlawful intervention must involve the element of coercion. A coercive
intervention can only occur if it affects a matter which comes within the state’s domain reserve.
The question of statehood comes within the purview of international law and not within the
state’s domain reserve. The principle of non-intervention involves the right of every sovereign
state to conduct its affairs without external interference.? This principle reflects its status as a
corollary of every state’s right to sovereignty, territorial integrity and political independence.?®
The Friendly Relations Declaration delineates the requirement of coercion for intervention.

Coercion under inter-state relations involves the government of one state compelling the

Government of another state to think or act in a certain way by applying various kinds of
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pressure, threats and intimidation or use of force.?” Recognizing or denying statehood is within
the domain reserve of a State.?® The principle of non-intervention prohibits states from
coercively influencing the internal affairs of another state. In order to qualify as violation of
principle of non-intervention, sanction must (1) Constitute coercive interference (2) It should
be in domainereserv’e’. An act is considered coercive if it undermines sovereign will
amounting to dictatorial interference®® and if the target state is forced to adopt a decision with
regard to its policy or practice. Criteria such as intensity of the measures taken, the result
actually reached, and the relationship between the means and the object must be considered to

determine prohibited economic interventions.

V. COUNTERMEASURES

Under customary international law®, countermeasures must be “preceded by a demand by the

state that the responsible State complies with its obligations” and “an offer to negotiate”.>!

Non-forcible countermeasures are only permissible when taken in response to an
internationally wrongful act and only against the State responsible for that act. In case of urgent
countermeasures, procedural requirements need not be fulfilled.*The counter measures must
be commensurate with the injury suffered, the gravity of the internationally wrongful act and
the rights in question'. They must be “directed against” the violating state and “equivalent with
the alleged breach,”®® and must be temporary and reversible. Proportionality is concerned with
the relationship between the internationally wrongful act and the countermeasure.® The
measure should be “necessary and reasonably connected” with the purpose of

countermeasures® and should be sufficient to induce the responsible state to comply with its
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obligations, without having a punitive effect.*®The position of other States which may be
affected may also be taken into consideration. An injured State may only take countermeasures
against a State which is responsible for an internationally wrongful act in order to induce the
latter to comply with its international obligations®” which do not involve the use of force.*®
Under customary international law, countermeasures must be preceded by a demand by the
State that the responsible State complies with its obligations and —an offer to negotiate. States
must notify the violating State of their intent to pursue countermeasures, though this
requirement is flexible when a state must act urgently to prevent injury. Freezing order will not
tantamount to any effective action if elaborate procedures are to be followed. Freezing orders
are reversible in its effects, does not infringe basic human rights, and its precise impact is
readily quantifiable. *° Proportionality is concerned with the relationship between the

40 Countermeasures must be

internationally wrongful act and the countermeasur
commensurate with the injury suffered, taking into account the gravity of the internationally
wrongful act and the rights in question. They must be —directed against the violating state and
—equivalent with the alleged breach, and must be temporary and reversible.*! Proportionality
test requires not only losses suffered by parties but also the importance of principle arising out
of such violation. In Naulilaa Case* the Tribunal laid down an important condition of
legitimacy of reprisals that reprisal must be preceded by an unsuccessful demand of redress. In
fact, the necessity of resorting to force is justified if the possibility of obtaining redress by other
means fails. There must first be an attempt to resolve or address the illegal act by other than
resort to force. Even the same thing is observed in the Air Service Agreement Arbitration.*?
The first requirement is that the injured State must call on the responsible State to fulfil its

obligations of cessation and reparation before any resort to countermeasures. This requirement
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(sometimes referred to as “sommation”) was stressed both by the tribunal in the Air Service
Agreement arbitration and by ICJ in the Gabc“ikovo-Nagymaros Project case. It also appears

to reflect a general practice.

VI. CONCLUSION

Economic sanctions, which are interchangeably used with economic coercion, are those

measures which are imposed by one state or United Nation Security Council on other states.
Former are generally backed by political motives of sender states. Recently, various states have
imposed economic sanctions on other states in some or the other forms so as to coerce the target
state to changes their policies at international level. The sanctions imposed by UNSC have
certain caveats which must be fulfilled before imposing these measures yet Unilateral Sanctions
don’t seem to be bound by any such regulations. The legality of Unilateral Sanction has been a
centre around which many controversies and debates have taken place. In international law,
there are a few justifying circumstances for the imposition of Unilateral Sanctions such as
Countermeasures, Reprisals et al. Some argue that the imposition of such sanction is not legal
as it violates principle of non-intervention and the principle of use of force enshrined under UN
Charter. It also violates the conventions and treaties signed and ratified by parties and which
have become a part of Customary International Law. On the other hand, those who argue in the
favour of the legality of unilateral sanctions are of the view that such sanctions are not in
contravention of international law. Some states advance the argument that unilateral sanctions
are countermeasures in nature and fulfil all the requirements of countermeasures. It becomes
incumbent upon courts to see the requirements of countermeasures and to decide whether a
particular imposition of unilateral sanction falls within the ambit of countermeasure or not.
Moreover, recent states practice has given rise to the new norm of international law which
permits imposition of economic measures including freezing of accounts by one state on the
other state. Another point which is notable is that while deciding the legality of measures
imposed, court must also look into the nature of such measures and objectives behind such
imposition. Economic sanctions which are not backed by politics of sender states and are not
of coercive nature must be distinguished from other economic sanctions which are coercive in
nature. State practice with regard to economic sanctions is so prevalent and wide that it has
become part of customary international law. Argument pertaining to use of force is not accepted
on the ground that it does not involve economic use of force and during 1948, it was agreed by

member states that economic use of force will not be covered under Article 51 of UN Charter



but time has changed. In order to curtail the arbitrary imposition of economic sanctions, it has
become need of the hour to include economic use of force under Article 51 of UN Charter so
that all those states which are targeted by sender states can be saved from such coercion and

powerful states are not able to suppress the target states through such measures.



