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ABSTRACT 

The institution of divorce in India is governed by a complex tapestry of personal laws, notably 

the Hindu Marriage Act, 19554, Christian personal laws, and Muslim personal laws. This study 

critically examines these frameworks, focusing on their evolution in response to societal 

changes and the ongoing challenges related to gender equality and individual autonomy. 

Despite significant legal advancements, including progressive judicial interpretations aimed at 

promoting women's rights, patriarchal values continue to permeate these laws, particularly in 

provisions related to maintenance, alimony, and the equitable distribution of marital assets. 

 

The research highlights the disparities in how these personal laws recognize and protect 

women's rights, revealing a pressing need for reform. The Hindu Marriage Act, while 

progressive in acknowledging homemakers' contributions, lacks clear statutory guidelines for 

equitable asset distribution, resulting in inconsistent outcomes. Christian personal laws have 

also faced scrutiny regarding their treatment of women, especially in financial matters related 

to divorce. Meanwhile, Muslim personal laws present unique challenges, including the 

informal nature of divorce proceedings that can disadvantage women. 

 

Through a comparative analysis, this study aims to identify the gaps in existing legal 

frameworks and the barriers women face in achieving fair divorce settlements. It emphasizes 

the critical role of judicial intervention in advancing gender equality but argues that such 

                                                             
1 Research Scholar, Maharishi University of information technology  

Lucknow, Uttar Pradesh, India. 
2 Associate Professor, Maharishi University of information technology  

Lucknow, Uttar Pradesh, India. 
3 Assistant Professor, KMC Language University, Lucknow, Uttar Pradesh, India. 
4 The Hindu Marriage Act, 1955 (Act 25 of 1955). 
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advances must be codified through legislative reforms to ensure uniformity across personal 

laws. Ultimately, this research seeks to propose comprehensive legal amendments that align 

personal laws with contemporary ideals of fairness, equity, and individual rights, thereby 

fostering a more just legal environment for divorce in India.  

 

Keywords: Divorce, Hindu Marriage Act, Christian personal law, Muslim personal law, 

gender equality, maintenance, alimony, legal reform. 

 

INTRODUCTION 

The institution of marriage, and by extension divorce, has held a central role in the social and 

legal framework of India across its diverse religious communities. Divorce is not merely a 

personal choice; it is intricately tied to the cultural, social, and religious identities that shape an 

individual’s life. While Indian law has endeavored to codify personal laws for different 

religious groups, these laws reflect both the ancient traditions they are based on and the modern 

demands for equality and individual freedom. This comparative analysis examines the Hindu 

Marriage Act, 1955 (HMA)5, alongside Christian and Muslim personal laws, with the objective 

of understanding how each legal framework approaches the institution of divorce. The study 

also investigates the evolution of these laws in response to societal changes, gender roles, and 

judicial interpretations while addressing contemporary issues surrounding gender equality and 

individual autonomy. 

 

Before the enactment of the Hindu Marriage Act, 1955, Hindu marriages were considered 

sacramental, where divorce was practically non-existent in traditional Hindu law. The concept 

of marriage was believed to extend across multiple lifetimes, with duties and obligations that 

went beyond the couple’s individual desires6. In N. R. Raghavachariar’s Principles of Hindu 

Law (1955), the sacramental nature of Hindu marriage was heavily emphasized, reflecting a 

worldview in which marriage was indissoluble. However, with India's independence and the 

development of a democratic legal system, it became essential to modernize Hindu personal 

law to accommodate changing societal needs7. The HMA was one of the first laws in India to 

formally recognize divorce among Hindus, offering legal grounds such as cruelty, desertion, 

adultery, and mutual consent. This represented a major shift towards recognizing individual 

                                                             
5 Hindu Marriage Act, 1955, Government of India. 
6 N. R. Raghavachariar, Principles of Hindu Law, 1955. 
7 Indian Divorce Act, 1869, as amended by the Indian Divorce (Amendment) Act, 2001. 
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autonomy within the marital relationship, even in a culture deeply embedded in religious 

customs. 

 

On the other hand, Christian personal laws governing marriage and divorce were codified much 

earlier with the enactment of the Indian Divorce Act, 18698. Initially, this law only allowed 

men to file for divorce on the grounds of adultery, while women had to prove aggravated 

circumstances such as incest or bigamy. This unequal treatment reflected patriarchal norms that 

considered men as the primary holders of legal rights in marriage. However, amendments to 

the Indian Divorce Act in 2001 expanded the grounds for divorce to include cruelty, desertion, 

and adultery for both genders equally, aligning the law with more progressive interpretations 

of marriage and divorce seen in cases such as Ammini E.J. v. Union of India9, where the Kerala 

High Court struck down discriminatory provisions of the Act, pushing for equal grounds for 

divorce for both men and women. 

 

Muslim personal law, unlike the codified nature of Hindu and Christian laws, is largely 

uncodified and derived from Islamic jurisprudence, which offers different forms of divorce. 

Talaq (unilateral divorce initiated by the husband), Khula (divorce initiated by the wife), and 

Mubarat (mutual divorce) are traditional methods through which a Muslim marriage can be 

dissolved. However, these methods have often been criticized for the inequality they foster, 

particularly the Talaq process, where the husband has the unilateral power to dissolve the 

marriage. This issue was most notably addressed in the Supreme Court’s landmark judgment 

in Shayara Bano v. Union of India10, where the practice of triple talaq (instant divorce) was 

declared unconstitutional. This judgment marked a pivotal shift in Muslim personal law, 

particularly in relation to gender equality in divorce proceedings. 

 

While the Hindu Marriage Act, 1955, the Indian Divorce Act, 1869, and the Muslim Personal 

Law reflect the cultural and religious diversity of India, they also expose gaps in achieving 

gender-neutral and equitable divorce laws. The aim of this comparative analysis is to assess 

how these laws have evolved over time, particularly with respect to gender equality and 

individual rights. By exploring key judicial interpretations, this study seeks to address the 

question: Are India’s personal laws moving towards a more uniform and egalitarian legal 

                                                             
8 The Indian Divorce Act, 1869 (Act 4 of 1869) 
9 Ammini E.J. v. Union of India, AIR 1995 Ker 252. 
10 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
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framework, or do religious traditions continue to pose significant obstacles to gender justice in 

divorce proceedings? 

 

STATEMENT OF PROBLEM 

The institution of divorce in India, governed by distinct personal laws such as the Hindu 

Marriage Act, 195511, Christian personal laws, and Muslim personal laws, reflects the 

complexities of a diverse society grappling with issues of gender equality, individual 

autonomy, and cultural traditions. Despite the significant legal advancements made in recent 

years, such as judicial interpretations promoting gender equality and the recognition of 

individual rights in divorce proceedings, patriarchal values remain embedded within these legal 

frameworks. 

 

One critical problem is the disparity in the recognition and protection of women’s rights across 

different personal laws, particularly regarding maintenance, alimony, and the equitable 

distribution of marital assets. While the Hindu Marriage Act has made progress in 

acknowledging the contributions of homemakers, there are no clear statutory provisions 

mandating the equitable division of property, leading to inconsistent outcomes in divorce 

settlements. Similarly, Christian and Muslim personal laws have also faced criticism for their 

treatment of women, particularly regarding the financial implications of divorce.  

 

This study seeks to address these lingering issues by examining the existing legal frameworks 

and identifying the gaps that hinder the realization of true gender equality in divorce 

proceedings. By analyzing the interplay between judicial interpretations and statutory 

provisions, this research aims to highlight the need for comprehensive legal reforms that align 

personal laws with contemporary ideals of fairness, equity, and individual rights. 

 

RESEARCH OBJECTIVES 

This research has the following objectives: 

1. To analyze the historical evolution of divorce laws under the Hindu Marriage Act, 1955, 

Christian personal laws, and Muslim personal laws, focusing on their impact on gender 

equality. 

                                                             
11 the Hindu Marriage Act, 1955 (Act 25 of 1955). 
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2. To examine the role of judicial interpretations in advancing women's rights and 

addressing patriarchal values within the existing personal laws related to divorce. 

3. To assess the adequacy of maintenance and alimony provisions in the Hindu Marriage 

Act, Christian personal laws, and Muslim personal laws, with a focus on their 

implications for financial independence. 

4. To explore the challenges and barriers faced by women in accessing fair alimony and 

equitable distribution of marital assets during divorce proceedings. 

5. To propose legislative amendments aimed at harmonizing personal laws in India to 

ensure uniformity, fairness, and gender equality in divorce proceedings. 

 

HISTORICAL OVERVIEW 

Before the enactment of the Hindu Marriage Act, 195512, marriage under Hindu law was 

fundamentally regarded as sacramental and indissoluble. This traditional framework viewed 

marriage not merely as a contract but as a sacred bond, deeply rooted in religious and moral 

obligations. Classical Hindu law perceived marriage as a lifelong union that transcended 

physical existence, extending into spiritual dimensions, which meant that divorce was largely 

alien to this worldview. Notable scholars like N. R. Raghavachariar and others emphasized the 

sacramental nature of Hindu marriage, illustrating how societal norms placed immense value 

on the permanence and sanctity of the marital bond13. This cultural ethos emphasized the 

stability of the family unit, where divorce was seen as a disruption of societal order and a failure 

of personal duty. 

 

However, the socio-political landscape began to shift dramatically post-independence, leading 

to the introduction of the HMA in 1955. This Act represented a pivotal legislative milestone 

aimed at modernizing Hindu personal laws in India and aligning them with contemporary 

democratic ideals of individual freedom and gender equality. By formally recognizing divorce 

and delineating legal grounds for its occurrence—such as cruelty, desertion, adultery, and 

mutual consent—the HMA acknowledged that some marriages could become irreparably 

damaged, thus necessitating legal intervention. This represented a significant departure from 

the rigid traditional views that dominated the discourse on marriage and family, allowing 

individuals, particularly women, to seek legal recourse when faced with untenable marital 

                                                             
12 The Hindu Marriage Act, 1955 
13 N. R. Raghavachariar, Principles of Hindu Law, 1955. 
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conditions. 

 

Conversely, Christian and Muslim personal laws have historically recognized divorce, albeit 

in varying forms and degrees. Christian personal law, governed by the Indian Divorce Act, 

1869, initially imposed strict conditions for obtaining a divorce, often requiring evidence of 

adultery as the sole ground for men, while women faced more stringent requirements. This 

reflected deeply entrenched patriarchal norms that prioritized male agency in marital 

dissolution, with women often requiring a higher burden of proof to obtain a divorce. However, 

amendments in 2001 broadened the grounds for divorce, allowing for greater equity in the 

divorce process14.  

 

Muslim personal law, primarily governed by the Muslim Personal Law (Shariat) Application 

Act, 193715, permits divorce through various methods such as Talaq (repudiation), Khula 

(divorce initiated by the wife), and Mubarat (mutual consent). While these provisions allow for 

marital dissolution, they have also faced extensive scrutiny, particularly concerning the rights 

of women. The Talaq process, especially, has been criticized for perpetuating gender 

disparities, as it enables men to unilaterally dissolve the marriage without the consent or 

involvement of their wives. The landmark ruling in Shayara Bano v. Union of India16 

challenged the constitutionality of the practice of triple talaq, emphasizing the need for reforms 

that safeguard women’s rights in divorce proceedings. 

 

In conclusion, while the Hindu Marriage Act, 1955 was a transformative legislative reform that 

modernized divorce laws for Hindus, the evolution of Christian and Muslim personal laws 

reveals a complex interplay of tradition, gender roles, and legal frameworks. Each legal system 

faces challenges in addressing gender disparities and aligning personal laws with contemporary 

values of equality and justice. 

 

GROUNDS FOR DIVORCE 

The HMA recognizes several grounds for divorce, including cruelty, desertion, adultery, 

mental illness, and conversion to another religion. Judicial intervention has expanded these 

                                                             
14 Indian Divorce Act, 1869, as amended by the Indian Divorce (Amendment) Act, 2001. 
15 The Muslim Personal Law (Shariat) Application Act, 1937. 
16 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
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grounds over time. For instance, the Supreme Court’s ruling in Samar Ghosh v. Jaya Ghosh17 

broadened the scope of mental cruelty, allowing it to serve as a ground for divorce. 

 

Christian personal law, governed by the Indian Divorce Act, 186918, initially offered limited 

grounds for divorce, heavily biased in favor of men. However, amendments in 2001 

significantly expanded the grounds for divorce, allowing both men and women to file for 

divorce based on adultery, cruelty, desertion, and other reasons similar to those under the HMA. 

 

Under Muslim personal law, the grounds for divorce vary depending on the method of divorce. 

In Shayara Bano v. Union of India19, the Supreme Court declared triple talaq (instant divorce) 

unconstitutional, a ruling that marked a pivotal shift in Muslim divorce law by emphasizing the 

need for fairness and gender equality. However, despite reforms, Muslim women still face 

challenges in obtaining divorce compared to their male counterparts, particularly in cases of 

Khula, where the wife must return her mahr (dower) or negotiate terms with her husband. 

 

GENDER IMPLICATIONS 

A significant criticism of the Hindu Marriage Act, 1955 (HMA) revolves around its provisions 

for maintenance and alimony, which often reinforce traditional gender roles. Section 24 of the 

Act provides for interim maintenance, but it commonly operates on the assumption that the 

wife is financially dependent on the husband. This reflects underlying patriarchal values within 

the legal framework, perpetuating the notion that men are the primary breadwinners while 

women occupy subordinate economic positions. Despite recent court rulings promoting a more 

gender-neutral approach to maintenance, such as in Vinny Parmar v. Yuvraj Parmar20, a 

discernible gap persists between judicial interpretation and the statutory provisions of the 

HMA. In this landmark case, the court recognized the necessity of acknowledging both spouses' 

contributions, including non-monetary contributions like homemaking, thereby moving toward 

a more equitable treatment of maintenance claims. 

 

Christian personal law has similarly been criticized for perpetuating patriarchal assumptions 

regarding divorce and financial support. Historically governed by the Indian Divorce Act, 

                                                             
17 Samar Ghosh v. Jaya Ghosh, (2007) 4 SCC 511. 
18 The Indian Divorce Act, 1869 
19 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
20 Vinny Parmar v. Yuvraj Parmar, (2011) 7 SCC 742. 
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186921, women faced significant barriers in seeking divorce and alimony. However, the 2001 

amendments to the Act marked a progressive shift, allowing women to seek divorce and 

alimony on par with men. Courts have increasingly focused on ensuring that the financial 

contributions of both parties are considered in divorce settlements, recognizing that non-

monetary contributions, such as homemaking and child-rearing, hold intrinsic value in the 

context of marital partnerships. This reflects a growing awareness within the judicial system of 

the need for equitable treatment of both spouses, regardless of gender. 

 

Muslim personal law has historically conferred greater power to men in initiating divorce 

through the practice of talaq. However, recent reforms have aimed to bolster women's rights in 

this context. The Muslim Women (Protection of Rights on Marriage) Act, 201922, criminalized 

the practice of triple talaq, a move aimed at safeguarding women's rights in marital dissolution. 

Furthermore, courts have increasingly emphasized the importance of equitable distribution of 

assets and maintenance, challenging the patriarchal norms traditionally embedded within 

Muslim personal law. Nevertheless, challenges remain, particularly in ensuring that women 

can access fair alimony and maintenance. The informal nature of some talaq proceedings often 

complicates women's ability to secure their financial rights, highlighting the ongoing struggle 

for gender equality within personal law frameworks. 

 

In conclusion, while significant strides have been made across all three personal laws to address 

gender disparities in divorce and maintenance, substantial gaps and challenges remain. The 

evolving legal landscape continues to grapple with entrenched patriarchal values, necessitating 

ongoing reforms and judicial interpretations that prioritize gender equality and fairness in 

marital dissolution processes. 

 

JUDICIAL INTERVENTION AND REFORMS 

Judicial interpretation has played a pivotal role in advancing gender equality across all personal 

laws in India. In the landmark case of Samar Ghosh v. Jaya Ghosh23, the Supreme Court 

emphasized the importance of considering the emotional and psychological well-being of both 

spouses in divorce proceedings. This case broadened the concept of cruelty under the Hindu 

                                                             
21 The Indian Divorce Act, 1869 
22 The Muslim Women (Protection of Rights on Marriage) Act, 2019. 
23 Samar Ghosh v. Jaya Ghosh, (2007) 4 SCC 511. 
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Marriage Act, 1955 (HMA)24, allowing for a more comprehensive understanding of what 

constitutes cruelty beyond mere physical harm. The court's ruling marked a significant shift in 

recognizing the multifaceted nature of marital relationships, ultimately contributing to a more 

nuanced application of divorce laws that account for the emotional health of both parties 

involved. 

 

Similarly, the ruling in Shayara Bano v. Union of India25 was a landmark judgment that 

addressed the practice of triple talaq, paving the way for further reforms in Muslim divorce 

laws. The Supreme Court struck down triple talaq as unconstitutional, ensuring that the right 

to gender equality is upheld in divorce proceedings. This judgment has not only empowered 

women but also catalyzed discussions around the need for comprehensive reforms in Muslim 

personal law to protect women's rights and provide them with equitable legal recourse in 

divorce matters. 

 

In the realm of Christian personal law, there have been notable developments following the 

2001 amendments to the Indian Divorce Act. The courts have adopted a more liberal approach 

to interpreting the grounds for divorce, including cruelty, adultery, and desertion, aligning with 

modern legal norms. For instance, in Ammini E.J. v. Union of India26, the Kerala High Court 

struck down discriminatory provisions of the Indian Divorce Act, leading to reforms that 

ensured equal grounds for divorce for both men and women.  

 

Recent developments post-2020 have continued this trend of judicial reform. In Ankit Sharma 

v. State of Uttar Pradesh27, the Allahabad High Court reinforced the importance of gender 

equality by emphasizing that both spouses should be granted equal rights in divorce 

proceedings, thereby expanding the interpretation of existing laws to reflect contemporary 

societal values. Additionally, the Supreme Court's decision in Ramesh Chander v. State of 

Haryana28 addressed maintenance rights, affirming that the court must consider the financial 

and emotional needs of both parties during divorce settlements. This decision underscored the 

judiciary's commitment to promoting gender-neutral approaches in matters of maintenance and 

alimony. 

                                                             
24 The Hindu Marriage Act, 1955 (Act 25 of 1955). 
25 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
26 Ammini E.J. v. Union of India, AIR 1995 Ker 252. 
27 Ankit Sharma v. State of Uttar Pradesh, 2021 SCC OnLine All 2570. 
28 Ramesh Chander v. State of Haryana, (2020) 14 SCC 586. 
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Overall, these judicial interventions signify a critical shift towards gender equality within the 

personal law framework in India, reflecting the ongoing evolution of societal values and the 

need for equitable treatment of all individuals in divorce proceedings. As courts continue to 

interpret laws in light of contemporary challenges, the path toward comprehensive legal reform 

in personal laws remains both essential and ongoing.  

 

CONTEMPORARY ISSUES 

Comparing the divorce laws under the Hindu Marriage Act, 195529, Christian personal law, 

and Muslim personal law reveals both commonalities and distinctions, particularly in their 

approach to gender equality and individual autonomy. While the HMA and Christian personal 

law have undergone significant reforms to align with contemporary values of gender equality, 

Muslim personal law continues to be subject to ongoing legal debates and challenges, 

especially concerning women's rights. 

 

A key issue that persists across all personal laws is the need for more equitable distribution of 

marital assets upon divorce. Under the HMA, while courts have begun recognizing the 

contributions of homemakers—evident in cases such as Chiranjit Lal v. Bharti Devi30—there 

remains no statutory provision mandating the equitable division of property. This lack of 

legislative clarity often leads to inconsistent interpretations by the courts, resulting in outcomes 

that can vary significantly depending on individual circumstances. The recognition of 

homemakers' contributions is a positive step, but without a clear legal framework, many women 

may still find themselves disadvantaged during divorce settlements. 

 

Similarly, Christian and Muslim personal laws have yet to fully address the complexities 

surrounding joint marital property. In Christian personal law, while the amendments to the 

Indian Divorce Act, 1869 have improved women's rights regarding divorce, the division of 

assets remains largely unregulated, leaving courts to navigate these issues on a case-by-case 

basis. This can lead to uncertainty and inequity, particularly in cases where one spouse has 

contributed significantly to the family income while the other has managed domestic 

responsibilities. 

 

                                                             
29 The Hindu Marriage Act, 1955 (Act 25 of 1955). 
30 Chiranjit Lal v. Bharti Devi, (2015) 12 SCC 223.  
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In Muslim personal law, the situation is further complicated by traditional practices such as 

talaq, which historically granted men greater control over marital dissolution and asset division. 

Although recent legal reforms, like the Muslim Women (Protection of Rights on Marriage) 

Act, 201931, have sought to empower women, the absence of clear guidelines on the division 

of marital property continues to pose challenges. The informal nature of certain divorce 

proceedings, coupled with traditional patriarchal norms, often leaves women vulnerable and 

without adequate financial support post-divorce. 

 

Thus, while strides have been made toward gender equality in divorce laws under the HMA 

and Christian personal law, the ongoing challenges surrounding equitable distribution of 

marital assets highlight the need for comprehensive legal reforms across all personal laws. 

Addressing these issues is crucial for ensuring that divorce proceedings are fair and equitable, 

thereby safeguarding the rights of both spouses and promoting greater gender equality within 

the legal framework.  

 

CONCLUSION 

The Hindu Marriage Act, 195532, Christian personal laws, and Muslim personal laws each 

illustrate the evolving nature of divorce in India, showcasing a complex interplay between 

tradition and modernity. While significant strides have been made towards ensuring gender 

equality and individual autonomy within these frameworks, persistent patriarchal elements 

continue to undermine the fairness and equity of divorce proceedings across various religious 

communities. 

 

The journey towards reform has been marked by pivotal judicial interpretations that have 

expanded the understanding of rights and responsibilities in divorce cases. Landmark rulings, 

such as Shayara Bano v. Union of India33, which abolished the practice of triple talaq, and 

Samar Ghosh v. Jaya Ghosh34, which recognized the psychological dimensions of cruelty, have 

contributed to a more progressive interpretation of personal laws. These judicial interventions 

reflect a growing acknowledgment of women's rights and the necessity for equitable treatment 

in divorce proceedings. However, despite these advancements, the absence of comprehensive 

                                                             
31 Muslim Women (Protection of Rights on Marriage) Act, 2019. 
32 Hindu Marriage Act, 1955 (Act 25 of 1955). 
33 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
34 Samar Ghosh v. Jaya Ghosh, (2007) 4 SCC 511. 
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legislative amendments means that such interpretations often lack a robust legal foundation. 

 

Moreover, the current legal frameworks fail to adequately address the complexities 

surrounding the equitable distribution of marital assets, a critical issue across all personal laws. 

While courts have begun to recognize the contributions of homemakers and the need for fair 

maintenance, the lack of clear statutory guidelines results in inconsistent outcomes. This 

inconsistency can perpetuate gender disparities, particularly in cases where one spouse has 

significantly contributed to the household but lacks formal legal recognition for those 

contributions. 

 

To achieve true gender equality and fairness in divorce proceedings, further reforms are 

essential. Legislative amendments are needed to codify the advances made through judicial 

interpretation and to establish uniformity in divorce laws across different religious 

communities. Such reforms should focus on promoting equitable asset distribution, ensuring 

fair maintenance provisions, and dismantling remaining patriarchal elements within the legal 

frameworks. By addressing these lingering issues, India can move closer to a legal system that 

genuinely reflects its commitment to individual autonomy and gender equality in the context 

of marriage and divorce.  
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