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INSOLVENCY BANKRUPTCY CODE: A
MODIFICATION OF INSOLVENCY PROCESS?

AUTHORED BY - YOOVIKA TOOR & GOPIKA NAIR

ABSTRACT

This research paper examines the Insolvency Bankruptcy Code (IBC) implemented in India in
2016. The paper provides an overview of the IBC, its objectives, and the modifications it brings
to the insolvency process. It explores the key provisions of the IBC, such as time- bound
resolution, introduction of insolvency professionals, moratorium period, creditors committee, and

fast track resolution.

The Insolvency and Bankruptcy Code, 2016 serves as India's comprehensive bankruptcy
legislation, aimed at unifying the pre-existing framework into a singular law governing insolvency
and bankruptcy proceedings. This research delves into the distinctive attributes of the code and
elucidates its legal structure. The study takes on a descriptive approach and additionally explores

the repercussions of the Insolvency and Bankruptcy Code on India's broader economic landscape.

The paper also including its effectiveness in resolving distressed companies and improving the

ease of doing business.

Key words: Insolvency and Bankruptcy Code, IBC, insolvency process, modification, time bound

resolution, insolvency professionals, moratorium period, creditors, fast - track resolution, India

INTRODUCTION
BACKGROUND OF INSOLVENCY PROCESS

The insolvency process refers to the legal framework and procedures that are followed when an

individual or entity is unable to repay their debts or meet their financial obligation. Insolvency can
occur due to various reasons, such as financial mismanagement, economic downturns or
unexpected events. Traditionally insolvency processes were fragmented and time consuming,

leading to delays and inrfficiencies in resolving insolvency cases. In many jurisdictions, the



insolvency laws were outdated and did not provide an effective resolution mechanism for

distressed entities.

To address these issues, the Insolvency and Bankruptcy Code (ibc) was enacted in India 2016. The
IBC aimed to consolidate and modify the insolvency process in the country, providing a more

efficient and time bound resolution framework.

Before the introduction of the IBC, India had multiple laws and forum for dealing with insolvency,
including the sick industrial Companies. act, 1985, and the companies Act 2013. However, these
laws suffered from several shortcomings such as lack of a time — bound resolution framework.

Process and inadequate protection for creditors rights.

The Ibc brought significant changes to the insolvency landscape in India it established the
Insolvency and Bankruptcy landscape in India. It establishes the insolvency and Bankcruptcy
Board of India (IBBI) as the regulatory authority overseeing the insolvency process. The IBBI is
responsible for regulating insolvency professionals, insolvency professional agencies and

information utilities.

Under the IBC a corporate insolvency resolution process (CIRP) was introduced which provides a
structured and time bound framework for resolving insolvency cases of cooperate entities. The
CIRP involves the appointment of an insolvency professional, formulation of a resolution plan and

approval by the committee of creditors.

The IBC also introduced a separate insolvency process for individuals and partnership firms,
known as the individual insolvency resolution process. This process provides an opportunity for
individuals to resolve their debts and regain financial stability, Overall, the IBC was introduced to
address the shortcomings of the previous insolvency laws and provide a more efficient and
effective resolution mechanism. It aimed to promote a culture of entrepreneurship and ease the

burden on the courts by providing a time bound process for resolving insolvency cases.

NEED FOR A MODIFIED INSOLVENCY FRAMEWORK

There are several reasons why a modified insolvency framework such as the Insolvency and




Bankcruptcy Code (IBC) is necessary. These reasons include

EFFICIENT RESOLUTION: A modified insolvency framework is needed to ensure a more
efficient and timely resolution of insolvency cases. Traditional insolvency process were often
lengthy and cumbersome, resulting in delays and increased costs for all parties involved. A
modified framework, like the IBC aims to streamline the process and provide a time bound

resolution which benefits both debtors and creditors.

PROTECTION OF CREDITORS RIGHTS: A robust insolvency framework is essential to
protect the rights and interests of creditors. Without a proper framework, creditors may face
difficulties in recovering their dues or may be subjected to unfair treatment. The modified
insolvency framework like the IBC, provides a structured mechanism for creditors to participate

in the resolution process and ensures that their rights are safeguarded.

ENCOURAGEMENT OF ENTERPRENEURSHIP: An effective insolvency framework
encourages entrepreneurship by providing a safety net for businesses facing financial distress. It
allows for the possibility of reorganization and revival of viable business, rather than immediate
liquidation. This promotes a culture of risk taking and innovation as entrepreneurs are more willing

to take calculated risk knowing that there is a mechanism to address potential failures.

INVESTORS CONFIDENCE: A modified insolvency framework enhances investors confidence
in the economy. When investors have faith in the insolvency process, they are more likely to invest
in distressed companies or provide financial support during difficult times. This can contribute to

the overall economic growth and stability of the country.

REDUCTION OF NON-PERFORMING ASSETS

] Non performing assets refer to loans or advances that are default or have failed to generate
income for the lenders to recover their dues. This in turn, strengthens the banking system and

promotes a healthier credit environment.

A modified insolvency framework is necessary to ensure efficient resolution protect creditors

rights encourage entrepreneurship, boost investors’ confidence etc.



INSOLVENCY AND BANKRUPTCY CODE(IBC)

The insolvency and bankruptcy code 2016 was introduced to improve the

relationship between creditors and the debaters, IBC 2016 was passed by the Lok Sabha on May
05 2016 and by the Rajya Sabha on May 11, 2016. It got the assent of the President of India in
2016 and after 6 months in December 2016, IBC got active.

KEY FEATURES

(1) INSOLVENCY RESOLUTION PROCCESS

(2) INFORMATION UTILITIES

(3) ESTABLISHES INSOLVENCY PROFESSIONALS AND AGENCIES
(4) FAST TRACK INSOLVENCY PROCCESS

OBJECTIVES OF IBC
TIME BOUND RESOLUTIONS

The IBC aims to provide a time bound and efficient resolution process for insolvency cases . It sets

strict timelines for various stages of the insolvency process , ensuring that cases are resolved within
a specified period . This objective helps in minimizing delays and maximizing the recovery of

assets.

PROMOTING ENTERPRENEURSHIP AND EASE
OF DOING BUSSINESS

The IBC aims to foster the culture of entrepreneurship by providing a mechanism for the revival

and reorganization of viable business. It encourages the resolution of disinterested entities, rather
than immediate liquidation thereby promoting the preservation of jobs and economic value. By
providing a predictable and transparent insolvency framework, if the IBC also contribute to

improving the ease of doing business in India.

PROTECTING CREDITORS RIGHTS

The Ibc seeks to protect the rights and interests of creditors by providing them with a structured

process to recover their dues. It introduces the concept of the committee of creditors, which plays



a crucial role in the insolvency resolution process.

ENHANCING THE CONFIDENCE OF INVERSTORS

The IBC aims to enhance investors confidence in the Indian economy by provide ng a robust and

predictable insolvency framework. When investors have confidence that their investments will be
protected and that there is an effective mechanism for resolving insolvency cases, they are more
likely to invest in distressed entitles or provide financial support during difficulties . This objective
contributes to the overall growth and stability of the economy.

KEY MODIFICATIONS INTRODUCED BY THE IBC

Consolidation of laws: The IBC consolidated and replaced multiple existing laws and regulations

on insolvency and bankruptcy, including the Sick Industrial Companies (Special Provisions) Act,
1985, and the Recovery of Debts Due to Banks and Financial Institutions Act, 1993. This
consolidation brought uniformity and clarity to the insolvency process.

2. Time-bound resolution: One of the primary modifications introduced by the IBC is the
emphasis on time-bound resolution. The code sets strict timelines for various stages of the
insolvency process, ensuring that cases are resolved within a specified period. The maximum time
limit for completing the insolvency resolution process is 330 days, including any extensions
granted by the National Company Law Tribunal (NCLT). This modification aims to expedite the

resolution process and minimize delays.

3. Insolvency professionals and agencies INTRODUCTION of IPs and IPAs professionalized the
insolvency resolution process and ensured the availability of qualified professionals.

The IBC introduced the concept of insolvency professionals (IPs) and insolvency professional
agencies (IPAs). IPs are licensed professionals responsible for managing the insolvency process,

while IPAs are organizations that train, certify, and regulate IPs.

4. Committee of creditors: The IBC introduced the concept of the committee of creditors (CoC)
to provide a collective decision-making mechanism for creditors. The CoC consists of financial

creditors of the insolvent entity and plays a crucial role in the insolvency resolution process. The



CoC approves the resolution plan and has the power to take various decisions related to the

insolvency process.

5. Resolution and liquidation processes: The IBC emphasizes the resolution of distressed entities
over liquidation. It provides a framework for the corporate insolvency resolution process (CIRP),
where a resolution plan is formulated by a resolution professional and approved by the CoC. If a
resolution plan cannot be approved or fails, the entity may go into liquidation. The IBC introduced
a fast-track insolvency process for smaller companies, which has shorter timelines and simplified

procedures.

6. Cross-border insolvency: The IBC introduced provisions for dealing with cross-border
insolvency cases. It enables the Indian courts to cooperate and coordinate with foreign court

and representatives in insolvency matters. This modification aims to promote international
cooperation and consistency in cross-border insolvency

proceedings.

These modifications introduced by the IBC have significantly transformed the insolvency and
bankruptcy framework in India. They have streamlined the resolution process, protected the rights

of creditors, and improved the overall efficiency of the insolvency regime

IMPACT ON THE INSOLVENCY PROCCESS

The Insolvency and Bankruptcy Code (IBC) in India has had a significant impact on the insolvency

process. Some of the key impacts include:

1. Time-bound resolution: One of the primary objectives of the IBC is to provide a time-bound
resolution process. The introduction of strict timelines for various stages of the insolvency process
has had a significant impact on expediting the resolution process. This has helped in minimizing
delays and providing a more efficient and predictable framework for all stakeholders involved.

2. Increased recovery of assets: The IBC has led to an increase in the recovery of assets for
creditors. The focus on resolution rather than liquidation has allowed viable businesses to be
revived, resulting in a higher recovery of dues for creditors. The professional management of the

insolvency process by insolvency professionals has also helped in maximizing the value of assets



and improving recovery rates.

3. Enhanced creditor rights: The IBC has provided a structured mechanism for protecting the
rights of creditors. The introduction of the committee of creditors (CoC) has given creditors a say
in the decision-making process and the approval of resolution plans. This has empowered creditors

and ensured their interests are safeguarded during the insolvency process.

4. Encouragement of entrepreneurship: The IBC has fostered a culture of entrepreneurship by
providing a mechanism for the resolution and revival of viable businesses. This has encouraged
entrepreneurs to take risks, knowing that there is a framework in place to address potential failures.
The availability of a time-bound resolution process has also reduced the stigma associated with

business failures, promoting a more conducive environment for entrepreneurship.

5. Improved investor confidence: The IBC has enhanced investor confidence in the Indian
economy. The introduction of a robust and predictable insolvency framework has provided
assurance to investors that their investments will be protected and that there is an effective
mechanism for resolving insolvency cases. This has led to increased investment in distressed

entities and improved access to finance during difficult times.

6. Streamlined insolvency process: The IBC has streamlined the insolvency process by
consolidating and replacing multiple existing laws and regulations. This has brought uniformity
and clarity to the insolvency framework, making it easier for all stakeholders to navigate the
process. The introduction of insolvency professionals and agencies has professionalized the

management of insolvency cases, ensuring a more effective and efficient resolution process.

Overall, the impact of the IBC on the insolvency process has been significant. It has expedited
resolution timelines, increased recovery of assets, protected creditor rights, encouraged
entrepreneurship, boosted investor confidence, and streamlined the insolvency process, making it

more efficient and effective.

INSOLVENCY PROFESSIONALS ROLE OF PROFESSIONALS

Insolvency professionals (IPs) play a crucial role in the insolvency process under the Insolvency

and Bankruptcy Code (IBC) in India. Their primary responsibilities include:



1. Appointment and management: IPs are appointed by the insolvency resolution professional
agency (IRPA) to manage the affairs of the insolvent entity during the insolvency resolution
process. They take charge of the

operations, assets, and finances of the entity and act as the custodian of its interests.

2. Conducting investigations: IPs are responsible for conducting investigations into the affairs of
the insolvent entity. They gather information, examine books and records, and analyze the financial

position of the entity to assess its viability and identify any fraudulent or wrongful activities.

3. Preparation of information memorandum: IPs prepare an information memorandum that
provides relevant details about the insolvent entity, including its assets, liabilities, financial
performance, and potential resolution strategies. This memorandum is shared with the committee

of creditors (CoC) to facilitate their decision-making process.

4. Formulation of resolution plan: IPs play a key role in formulating the resolution plan for the
insolvent entity. They work with the CoC and other stakeholders to develop a viable plan that
maximizes the value of the assets, protects the interests of creditors, and ensures the continuity of
operations, if possible.

5. Managing the insolvency resolution process: IPs oversee the entire insolvency resolution
process, ensuring compliance with the provisions of the IBC and other applicable laws. They
convene and conduct meetings of the CoC, communicate with stakeholders, and manage the

submission and evaluation of resolution plans.

6. Reporting and disclosure: IPs are responsible for preparing and submitting regular reports to
the CoC, the Insolvency and Bankruptcy Board of India (IBBI), and other relevant authorities.
These reports provide updates on the progress of the insolvency resolution process, financial

position of the entity, and any significant developments.

7. Compliance with legal and ethical standards: IPs must adhere to the professional and ethical
standards set by the IBBI. They are required to act in the best interests of all stakeholders and
maintain confidentiality and impartiality throughout the insolvency process. IPs are also

responsible for ensuring compliance with applicable laws, regulations, and guidelines.



8. Communication and coordination: IPs act as a bridge between the insolvent entity, creditors,
and other stakeholders. They facilitate effective communication and coordination among all parties

involved in the insolvency process, ensuring transparency and clarity in decision-making.

The role and responsibilities of IPs are critical in ensuring the smooth and efficient resolution of
insolvency cases. They play a key role in safeguarding the interests of stakeholders, maximizing

the recovery of assets, and facilitating the revival or orderly liquidation of the insolvent entity.

LISCENSING AND REGULATION OF INSOLVENCY
PROFESSIONALS

The licensing and regulation of insolvency professionals (IPs) in India is overseen by the

Insolvency and Bankruptcy Board of India (IBBI). The IBBI is the regulatory body established
under the Insolvency and Bankruptcy Code (IBC) to oversee and regulate the insolvency

profession.

Here are the key aspects of the licensing and regulation of IPs:

1. Licensing process: The IBBI is responsible for granting licenses to individuals who wish to
become IPs. The licensing process involves fulfilling certain eligibility criteria, such as having the
necessary qualifications, experience, and passing the prescribed examinations. The IBBI conducts

and oversees the licensing examinations for IPs.

2. Registration with insolvency professional agencies (IPAs): Once licensed, IPs are required to
register themselves with an insolvency professional agency (IPA) recognized by the IBBI. IPAs
are organizations that train, certify, and regulate IPs. The registration with an IPA is mandatory

for IPs to practice as insolvency professionals.

3. Code of conduct and ethics: IPs are required to adhere to a prescribed code of conduct and
ethics set by the IBBI. This code outlines the professional and ethical standards that IPs must
maintain in their practice. It includes principles such as integrity, independence, confidentiality,

and professionalism.



4. Continuing professional education: IPs are required to undertake continuing professional
education to keep themselves updated with the evolving insolvency laws, regulations, and best
practices. The IBBI mandates a certain number of hours of continuing professional education for

IPs to maintain their license.

5. Disciplinary mechanism: The IBBI has established a disciplinary mechanism to address any
misconduct or non-compliance by IPs. It can take disciplinary action against IPs for violations of
the code of conduct or any other regulatory requirements. The disciplinary mechanism ensures that

IPs maintain high professional standards and accountability.

6. Monitoring and supervision: The IBBI monitors and supervises the activities of IPs through
regular inspections, audits, and other mechanisms. This helps ensure compliance with the
regulations, maintain professional standards, and address any issues or concerns in the insolvency

profession.

The licensing and regulation of IPs by the IBBI aim to ensure that only qualified and competent
professionals practice as IPs. It helps maintain the integrity and credibility of the insolvency
profession, protects the interests of stakeholders, and promotes professionalism and ethical

conduct in the insolvency resolution process.

MORATORIUM PERIOD

The moratorium period is a significant aspect of the insolvency resolution process under the

Insolvency and Bankruptcy Code (IBC) in India. It serves various purposes and provides several

benefits, including:

1. Breathing space for the debtor: The moratorium period provides the debtor with a temporary
relief from legal actions, proceedings, and enforcement of claims by creditors. This allows the
debtor to focus on the resolution process without the immediate pressure of debt recovery actions.
It gives the debtor a breathing space to stabilize its operations, explore resolution options, and

negotiate with stakeholders.

2. Preservation of assets: During the moratorium period, the assets of the debtor are protected

from being dissipated or disposed of by the debtor or any other party. This safeguards the value of



the assets and prevents any potential misuse or loss. Preservation of assets is crucial for

maximizing the recovery for creditors in the resolution process.

3. Facilitation of negotiations: The moratorium period encourages negotiations and discussions
between the debtor and its creditors. It provides a conducive environment for the parties to engage
in meaningful dialogue, explore potential resolution plans, and reach a consensus on the way
forward. The temporary halt on legal actions allows for a more collaborative and constructive

approach to resolving the financial distress.

4. Level playing field for creditors: The moratorium period ensures that all creditors are treated
equally and have an equal opportunity to participate in the resolution process. It prevents individual
creditors from taking unilateral actions that may undermine the interests of other creditors. This
promotes fairness, transparency, and equitable treatment of all stakeholders involved.

5. Time for formulation of resolution plan: The moratorium period allows the insolvency
professional and the committee of creditors (CoC) to work on

formulating a resolution plan for the debtor. It provides sufficient time for the evaluation of the
debtor's financial position, identification of potential resolution strategies, and preparation of a
comprehensive plan that maximizes the value of the assets and ensures the viability of the business.

6. Avoidance of value erosion: The moratorium period helps prevent further erosion of the value
of the debtor's assets. It halts any actions that may lead to a decline in asset value, such as
foreclosure, sale at distressed prices, or liquidation. By preserving the value of the assets, the
moratorium period enhances the chances of a successful resolution and maximizes the recovery for

creditors.

Overall, the moratorium period serves the purpose of providing a temporary shield to the debtor,
preserving assets, facilitating negotiations, ensuring a level playing field for creditors, allowing
time for the formulation of a resolution plan, and avoiding further value erosion. It plays a crucial
role in the insolvency resolution process by creating a conducive environment for the resolution

of distressed entities.

IMPACT ON DEBTOR COMPANIES AND CREDITORS




The Insolvency and Bankruptcy Code (IBC) in India has had a significant impact on debtor

companies and creditors. Here's a look at the impact on both:

Impact on Debtor Companies:

1. Opportunity for revival: The IBC provides debtor companies with an opportunity for revival
and resolution of their financial distress. The introduction of a time-bound resolution process
allows viable businesses to explore options for restructuring, debt settlement, or finding potential

investors to revive their operations.

2. Protection from immediate legal actions: The moratorium period under the IBC provides
debtor companies with a temporary relief from legal actions and enforcement of claims by
creditors. This gives the debtor company breathing space to stabilize its operations, negotiate with
stakeholders, and work towards a resolution plan without the immediate pressure of debt recovery

actions.

3. Enhanced corporate governance: The IBC promotes good corporate governance practices by
requiring the appointment of insolvency professionals (IPs) who act as custodians of the debtor
company's interests. This ensures professional management, transparency, and accountability in
the resolution process, which can lead to improved corporate governance practices within the
debtor company.

4. Access to resolution professionals: The IBC provides debtor companies with access to
qualified and experienced IPs who can guide them through the resolution process. IPs bring
expertise in financial restructuring, negotiations, and resolution strategies, which can help debtor
companies navigate the complexities of the insolvency process and increase their chances of

successful resolution.

Impact on Creditors:

1. Timely resolution and recovery: The IBC has significantly improved the chances of timely
resolution and recovery for creditors. The introduction of strict timelines for the resolution process
ensures that resolution plans are formulated and implemented within a specified period, reducing

delays and maximizing the recovery of dues for creditors.



2. Committee of Creditors (CoC) participation: The IBC empowers creditors through the
formation of the CoC, which allows them to participate in the decision-making process and
approval of resolution plans. Creditors have a say in the resolution process and can actively protect
their interests, ensuring a fair and transparent resolution for all stakeholders.

3. Higher recovery rates: The IBC aims to maximize the value of assets and enhance recovery
rates for creditors. The focus on resolution rather than liquidation provides an opportunity for
viable businesses to be revived, leading to higher recovery rates compared to traditional liquidation

processes.

4. Fair and equitable treatment: The IBC ensures fair and equitable treatment of creditors by
preventing preferential treatment or undue advantage to any particular creditor. It provides a level
playing field for all creditors and promotes transparency, accountability, and equal treatment in

the insolvency resolution process.

5. Increased investor confidence: The IBC has enhanced investor confidence in the Indian market
by providing a robust and predictable framework for insolvency resolution. This has attracted more
investment in distressed entities, improved access to finance for businesses facing financial

distress, and increased overall investor trust in the Indian economy.

Overall, the IBC has had a positive impact on debtor companies by providing opportunities for
revival and protection from immediate legal actions. It has also benefited creditors by ensuring
timely resolution and recovery, promoting fair treatment, and increasing investor confidence in the

market.

CREDITORS COMMITTEE

The creditors committee, also known as the committee of unsecured creditors, is a group of

representatives appointed by the creditors in a bankruptcy case. Their main role is to protect the
interests of the unsecured creditors and ensure a fair distribution of assets during the bankruptcy

process.

Here are the composition and functions of the creditors committee:



1. Composition: The committee is typically made up of the largest unsecured creditors, who hold
significant claims against the debtor. The number of committee members can vary depending on

the size and complexity of the bankruptcy case.

2. Representation: Each committee member represents the interests of a larger group of unsecured

creditors. They act as advocates for these creditors and make decisions on their behalf.

3. Negotiation and Settlement: The committee has the authority to negotiate with the debtor and
other parties involved in the bankruptcy case. They aim to secure the best possible outcome for the
unsecured creditors, which may include negotiating the repayment terms, sale of assets, or

restructuring of the debtor's obligations.

4. Investigation: The committee has the power to investigate the debtor's financial affairs,
including reviewing financial statements, contracts, and other relevant documents. This helps them

assess the debtor's ability to repay the creditors and identify any potential fraudulent activity.

5. Approval of Major Decisions: The committee must review and approve major decisions made
during the bankruptcy process. This may include the sale of significant assets, the debtor's

reorganization plan, or any settlements proposed by the debtor.

6. Information Sharing: The committee acts as a liaison between the debtor, the bankruptcy court,
and the unsecured creditors. They ensure that relevant information is shared with the creditors and
provide updates on the progress of the case.

7. Legal Representation: The committee may hire legal and financial advisors to assist them in
their duties. These professionals provide expertise and guidance on complex legal and financial

matters.

Overall, the creditors committee plays a crucial role in protecting the interests of unsecured

creditors and ensuring a fair and equitable distribution of assets in a bankruptcy case.

DECISION MAKING PROCESS AND ITS EFFECTIVNESS




The decision-making process of the creditors committee is an important aspect of its effectiveness.

Here are some key points about the decision-making process and its effectiveness:

1. Consensus Building: The creditors committee operates on a consensus-based decision-making
process. This means that decisions are made by reaching a general agreement among the committee
members. Consensus-building allows for a unified approach and ensures that decisions are

supported by a majority of members.

2. Information Gathering: The committee gathers relevant information about the debtor's
financial situation, assets, liabilities, and proposed plans. This information is crucial for informed
decision-making. The committee may rely on financial statements, reports, expert opinions, and

legal advice to assess the debtor's ability to repay and evaluate the proposed plans.

3. Evaluation of Options: The committee evaluates different options, such as restructuring plans,
asset sales, or settlements, to determine the best course of action for the unsecured creditors. They
consider factors such as the potential recovery for creditors, feasibility of proposed plans, and

potential risks involved.

4. Negotiation Skills: The committee members often have expertise in negotiating with debtors,
creditors, and other parties involved in the bankruptcy process. Effective negotiation skills are

crucial for securing favorable terms and maximizing the recovery for unsecured creditors.

5. Legal and Financial Expertise: The committee may hire legal and financial advisors who
provide expertise and guidance in complex legal and financial matters. These professionals play a
crucial role in evaluating the debtor's financial situation, assessing proposed plans, and providing

recommendations to the committee.

6. Timeliness: The effectiveness of the decision-making process also depends on its timeliness.
The committee must make decisions within the timelines set by the bankruptcy court to ensure that

the case progresses smoothly and efficiently.

7. Communication and Transparency: The committee must maintain open lines of

communication with the unsecured creditors and provide regular updates on the progress of the



case. This ensures transparency and allows creditors to have a clear understanding of the decision-

making process.

The effectiveness of the creditors committee's decision-making process can significantly impact
the outcome of a bankruptcy case. A well-functioning committee that considers all relevant
information, evaluates options carefully, and negotiates effectively can help protect the interests of

unsecured creditors and maximize their recovery.

FAST TRACK RESOLUTION

Fast track resolution is a mechanism designed to expedite the resolution of certain types of cases,

typically with lower complexity and lower value. It aims to provide a quicker and more efficient
process for resolving disputes or legal matters. The scope and applicability of fast track resolution
can vary depending on the jurisdiction and the specific laws or regulations in place. However, here

are some general points regarding the scope and applicability:

1. Types of Cases: Fast track resolution is often applicable to cases with lower complexity and
lower value. This typically includes cases such as small claims, minor disputes, consumer

complaints, or cases with a predetermined monetary limit.

2. Timeframe: Fast track resolution processes are designed to be quicker than traditional litigation
or dispute resolution methods. The specific timeframe can vary depending on the jurisdiction, but

it generally aims to resolve cases within a shorter period, often months rather than years.

3. Simplified Procedures: Fast track resolution processes often involve simplified procedures
compared to traditional litigation. This may include fewer formalities, limited discovery, shorter
hearings, and streamlined documentation requirements. The goal is to make the process more

accessible and less burdensome for the parties involved.

4. Cost-Effectiveness: One of the key benefits of fast track resolution is its cost- effectiveness.
By reducing the time and resources required for resolution, it can help parties save on legal fees,

court costs, and other expenses associated with traditional litigation.

5. Voluntary or Mandatory: The applicability of fast track resolution can be voluntary or



mandatory, depending on the jurisdiction and the specific rules in place. In some cases, parties
may have the option to choose fast track resolution voluntarily. In other cases, certain types of

disputes or cases may be automatically assigned to the fast track process.

6. Jurisdictional Variations: The scope and applicability of fast track resolution can vary from
jurisdiction to jurisdiction. Each jurisdiction may have its own rules, regulations, and thresholds
for determining which cases are eligible for fast track resolution. It is important to consult the
specific laws and regulations in your jurisdiction to understand the scope and applicability in your

particular case.
Overall, fast track resolution aims to provide a quicker, more efficient, and cost- effective

alternative for resolving certain types of cases. It is designed to simplify procedures, reduce delays,

and promote access to justice for parties involved in lower complexity and lower value disputes.

Advantages of the Fast Track Process:

1. Speedy Resolution: The primary advantage of the fast track process is its ability to expedite
the resolution of cases. By streamlining procedures and reducing formalities, parties can obtain a
resolution in a shorter period of time compared to traditional litigation. This can be particularly

beneficial for parties seeking quick relief or closure.

2. Cost-Effectiveness: Fast track processes often involve lower costs compared to traditional
litigation. By reducing the time and resources required for resolution, parties can save on legal
fees, court costs, and other expenses associated with lengthy court proceedings. This makes the

process more accessible and affordable for individuals and small businesses.

3. Simplified Procedures: The fast track process typically involves simplified procedures, making
it more user-friendly for parties without legal representation. This can level the playing field and
enable parties to navigate the process more easily without the need for extensive legal knowledge

or assistance.

4. Accessibility: Fast track processes aim to increase access to justice by providing a more
accessible and efficient avenue for resolving disputes. This is particularly advantageous for



individuals or small businesses who may be deterred by the complexity, costs, and time

commitment of traditional litigation.

Challenges of the Fast Track Process:

1. Limited Discovery: To expedite the process, fast track procedures often limit the scope of
discovery. This can hinder parties' ability to gather and present all relevant evidence, potentially

leading to incomplete or unfair outcomes.

2. Limited Remedies: Fast track processes may have limitations on the types of remedies
available or the amount of damages that can be awarded. This can restrict parties' options for

seeking appropriate relief, especially in cases involving complex or substantial issues.

3. Lack of Precedent: Fast track processes may not establish binding precedents, as decisions are
often case-specific and may not have the same level of scrutiny as decisions made in traditional
litigation. This can create uncertainty and make it difficult for parties to rely on the consistency
and predictability of legal outcomes.

4. Complexity of Cases: While fast track processes are designed for cases with lower complexity,
there can still be challenges in determining which cases are suitable for the process. Determining
the appropriate threshold for eligibility can be subjective, and some cases may have underlying
complexities that are not immediately apparent.

It is important to note that the advantages and challenges of the fast track process can vary
depending on the specific jurisdiction and the rules and procedures in place. Parties should
carefully consider the specific circumstances of their case and consult legal professionals to

determine if the fast track process is the most suitable option for them.

IMPACT OF THE IBC ON INSOLVENCY LANDSCAPE IN
INDIA SUCCESS AND CHALLENGES OF THE IBC
IMPEMENTATION

The implementation of the Insolvency and Bankruptcy Code (IBC) in India has brought about

significant changes in the resolution landscape. Here are some key points regarding the success

and challenges of IBC implementation:



Successes of IBC Implementation:

1. Speedy Resolution: One of the primary objectives of the IBC was to expedite the resolution
process. The introduction of strict timelines and a time-bound resolution process has helped in
resolving cases within a defined timeframe, leading to quicker outcomes compared to the previous

insolvency regime.

2. Increased Recovery: The IBC has improved recovery rates for creditors by prioritizing the
interests of financial creditors and introducing a transparent and competitive resolution process.
This has encouraged more creditors to pursue insolvency proceedings and has resulted in higher

recovery amounts.

3. Professionalization of Insolvency Process: The IBC has introduced a formalized and
professional approach to insolvency resolution. It mandates the involvement of licensed insolvency
professionals (IPs) who possess the necessary expertise to manage and oversee the resolution
process. This professionalization has brought more credibility and efficiency to the resolution

process.

4. Improved Credit Culture: The IBC has had a positive impact on the credit culture in India.
Creditors now have more confidence in lending, knowing that there is a robust resolution
framework in place to address defaults. This has promoted responsible borrowing and lending

practices.

Challenges of IBC Implementation:

1. Backlog of Cases: The IBC has faced challenges in dealing with the significant backlog of cases
that were transferred from the previous insolvency regime. The large number of pending cases has
put pressure on the infrastructure and resources available for resolution, leading to delays in

resolving cases within the stipulated timeframe.

2. Limited Capacity of Insolvency Professionals: The availability of qualified and experienced
insolvency professionals has been a challenge. The demand for IPs has increased significantly since
the implementation of the IBC, and there is a need to develop a larger pool of professionals to
handle the increasing caseload.



3. Resistance from Defaulting Promoters: Some defaulting promoters have been resistant to the
IBC process and have attempted to delay or obstruct the resolution proceedings. This has led to

prolonged litigation and increased the burden on the judicial system.

4. Operational Challenges: The implementation of the IBC has faced operational challenges,
including issues related to coordination among various stakeholders, information asymmetry, and

inadequate infrastructure for conducting insolvency proceedings.

5. Judicial Interpretation: The IBC is a relatively new legislation, and there have been instances
where the interpretation of certain provisions has been subject to debate and uncertainty. This has

led to challenges in uniform application and consistent outcomes across different cases.

It is important to note that the IBC is an evolving legislation, and efforts are being made to address
the challenges and improve its effectiveness. The government, regulators, and stakeholders
continue to work towards resolving these issues and enhancing the overall efficiency of the

insolvency resolution process.

COMPARATIVE ANALYSIS
COMPARISON OF THE IBC WITH INTERNATIONAL INSOLVENCY FRAMEWORK

The Insolvency and Bankruptcy Code (IBC) in India is a unique framework that has been compared

to international insolvency frameworks. Here is a comparison of the IBC with some prominent

international insolvency frameworks:

1. United States Bankruptcy Code (USBC): The USBC is a comprehensive federal law that
governs bankruptcy proceedings in the United States. While both the IBC and the USBC aim to
provide a framework for the resolution of insolvency, there are differences in their approaches.
The IBC focuses on a time-bound resolution process, whereas the USBC provides for both
liquidation and reorganization options. The USBC also has different chapters for different types

of debtors, such as individuals, businesses, and municipalities, while the IBC applies to all types



of entities.

2. United Kingdom Insolvency Act: The UK Insolvency Act provides the legal framework for
insolvency in the United Kingdom. One key difference between the IBC and the UK framework is
the emphasis on the role of the insolvency practitioner. In the UK, insolvency practitioners are
licensed professionals who play a central role in the resolution process, similar to the IPs under the
IBC. However, the UK framework also includes options for informal arrangements and schemes

of arrangement, which are not explicitly provided for under the IBC.

3. Australian Insolvency Framework: The Australian insolvency framework is governed by the
Corporations Act 2001. Like the IBC, the Australian framework focuses on a formalized and
professionalized insolvency process. However, there are differences in the specific procedures and
mechanisms. For example, Australia has a voluntary administration process that allows a company
to enter into a formal arrangement with its creditors to resolve its financial difficulties. The IBC

does not have an equivalent provision.

4. Singapore Insolvency and Restructuring Act: The Singapore Insolvency and Restructuring Act
provides for the legal framework for insolvency and restructuring in Singapore. Similar to the IBC,
the Singapore framework also focuses on a time-bound resolution process. However, there are
differences in the specific procedures and mechanisms. For example, Singapore has a judicial
management process that allows for the appointment of an independent manager to oversee the

restructuring of a financially distressed company. This is not explicitly provided for under the IBC.

Overall, while there may be similarities in the objectives and principles of various international
insolvency frameworks and the IBC, there are also significant differences in their specific
provisions and mechanisms. Each framework is tailored to the legal and economic context of the
respective jurisdiction and seeks to address the unique challenges and requirements of insolvency

resolution in that jurisdiction.

LESSONS LEARNED FROM OTHER JURISDICTIONS

The implementation of the Insolvency and Bankruptcy Code (IBC) in India has drawn lessons from

various international jurisdictions' insolvency frameworks. Here are some key lessons learned



from other jurisdictions that influenced the design and implementation of the IBC:

1. Timely Resolution: One of the key lessons learned from international jurisdictions is the
importance of timely resolution. The IBC incorporates strict timelines and a time-bound resolution
process, aiming to expedite the resolution of insolvency cases. This lesson was drawn from
jurisdictions such as the United States and the United Kingdom, where time-bound processes have

proven effective in achieving faster outcomes.

2. Professionalization of Insolvency Process: Many international jurisdictions have emphasized
the professionalization of the insolvency process by involving licensed insolvency professionals
(IPs). The IBC also adopts this approach by mandating the involvement of IPs who possess the
necessary expertise to manage and oversee the resolution process effectively. This lesson was
learned from jurisdictions like the United Kingdom and Australia, where IPs play a crucial role in

insolvency proceedings.

3. Creditor-Centric Approach: International jurisdictions like the United States and the United
Kingdom have recognized the importance of prioritizing the interests of creditors in insolvency
proceedings. The IBC also follows a creditor-centric approach by giving financial creditors a
prominent role in the resolution process. This lesson was learned from jurisdictions that have
successfully incentivized creditor participation and improved recovery rates.

4. Transparency and Competitiveness: Lessons from jurisdictions like the United States and
Singapore have highlighted the importance of transparency and competitiveness in the insolvency
process. The IBC incorporates these principles by promoting a transparent and competitive
resolution process, including public bidding and strict disclosure requirements. This helps ensure
fair treatment of stakeholders and encourages higher recovery rates.

5. Informal Arrangements and Pre-Packaged Insolvency: Lessons from jurisdictions like the
United Kingdom and Australia have shown the value of providing options for informal
arrangements and pre-packaged insolvency processes. These mechanisms allow financially
distressed companies to negotiate and implement restructuring plans outside of formal insolvency
proceedings. Although not explicitly provided for in the IBC, the lessons learned from these

jurisdictions have influenced discussions on potential future reforms.



6. Balancing Rehabilitation and Liquidation: Balancing the objectives of rehabilitation and
liquidation is another key lesson learned from international jurisdictions. The IBC seeks to strike
a balance between these objectives by providing for both resolution and liquidation processes. This
lesson was drawn from jurisdictions that have found success in preserving viable businesses while

efficiently liquidating non-viable entities.

The IBC has benefited from studying and incorporating best practices from various international
jurisdictions. However, it is important to note that every jurisdiction has unique legal, economic,
and cultural factors that influence the design and implementation of their insolvency frameworks.

The IBC is tailored to suit the specific needs and challenges of the Indian insolvency landscape.

CONCLUSION

The effectiveness of the Insolvency and Bankruptcy Code (IBC) in India can be evaluated based

on several factors:

1. Speedy Resolution: One of the primary objectives of the IBC was to expedite the resolution
process. The introduction of strict timelines and a time-bound resolution process has helped in
resolving cases within a defined timeframe. The IBC has generally been successful in achieving

faster outcomes compared to the previous insolvency regime.

2. Increased Recovery: The IBC has improved recovery rates for creditors by prioritizing the
interests of financial creditors and introducing a transparent and competitive resolution process.
This has encouraged more creditors to pursue insolvency proceedings and has resulted in higher
recovery amounts. The recovery rates have significantly improved compared to the previous

regime.

3. Professionalization of Insolvency Process: The IBC has introduced a formalized and
professional approach to insolvency resolution. The involvement of licensed insolvency
professionals (IPs) has brought more credibility and efficiency to the resolution process. The

professionalization of the process has improved the quality of resolution outcomes.

4. Improved Credit Culture: The IBC has had a positive impact on the credit culture in India.

Creditors now have more confidence in lending, knowing that there is a robust resolution



framework in place to address defaults. This has promoted responsible borrowing and lending

practices and has improved the overall credit ecosystem in the country.

5. Reduction in NPA Burden: The IBC has helped in reducing the burden of Non-Performing
Assets (NPAs) on banks and financial institutions. The resolution process under the IBC has
facilitated the identification and resolution of stressed assets, thereby reducing the overall NPA
levels in the system.

However, it is important to note that the effectiveness of the IBC is not without challenges. Some
of the challenges include a backlog of cases, limited capacity of insolvency professionals,
resistance from defaulting promoters, operational challenges, and the need for further clarity in
certain provisions of the law.

These challenges have impacted the efficiency and effectiveness of the IBC in some cases.

Overall, the IBC has been a significant step forward in improving the insolvency resolution
framework in India. It has brought about positive changes, such as faster resolution, increased
recovery, professionalization, and improved credit culture. However, continuous efforts are
required to address the challenges and further enhance the effectiveness of the IBC. Regular
amendments and reforms, along with the development of supporting infrastructure and capacity

building, will be crucial in ensuring the continued effectiveness of the IBC in the long run.
FUTURE PROSPECTS AND RECOMMENDATIONS FOR
FURTHER IMPROVEMENTS

Future prospects for the Insolvency and Bankruptcy Code (IBC) in India are promising, and there

are several recommendations for further improvement. Here are some future prospects and

recommendations for the IBC:

1. Strengthening Infrastructure: Enhancing the infrastructure for insolvency resolution is crucial
for the effective implementation of the IBC. This includes developing specialized benches,
increasing the number of insolvency professionals, and investing in technology-driven platforms

for efficient case management.

2. Addressing Backlog: The backlog of cases is a significant challenge for the IBC. Streamlining



the resolution process, increasing the capacity of the National Company Law Tribunal (NCLT)
and the National Company Law Appellate Tribunal (NCLAT), and exploring alternate dispute

resolution mechanisms can help in reducing the backlog and ensuring timely resolution.

3. Promoting Pre-Packaged Insolvency: Introducing provisions for pre-packaged insolvency can
provide a more efficient and consensual mechanism for resolving financial distress. Pre-packaged
insolvency allows financially distressed companies to negotiate and implement restructuring plans

before initiating formal insolvency proceedings.

4. Enhancing Clarity and Consistency: Continual efforts should be made to clarify and streamline
certain provisions of the IBC to avoid ambiguity and ensure consistent interpretation. Regular
updates and amendments based on feedback from stakeholders and judicial decisions can help

improve the clarity and effectiveness of the law.

5. Encouraging Cross-Border Insolvency: Exploring the incorporation of provisions for cross-
border insolvency can facilitate the resolution of cases involving multinational companies.
Aligning the IBC with international best practices, such as the UNCITRAL Model Law on Cross-
Border Insolvency, can help in addressing cross-border insolvency issues effectively.

6. Promoting Stakeholder Participation and Transparency: Encouraging greater stakeholder
participation, particularly from operational creditors and small suppliers, can help in ensuring a
fair and inclusive resolution process. Enhancing transparency through improved disclosure

requirements and access to information can also build trust and confidence in the IBC.

7. Promoting Resolution over Liquidation: Emphasizing the objective of resolution over
liquidation can help preserve viable businesses and maximize value for stakeholders. This can be
achieved by incentivizing resolution plans that prioritize the revival and sustainability of the

company, while also ensuring adequate safeguards for creditors' interests.

8. Strengthening Insolvency Professionals: Continuous professional development programs,
training, and certification for insolvency professionals can enhance their skills and expertise. This

can contribute to the overall effectiveness and professionalism of the insolvency resolution process.



9. Promoting Awareness and Education: Increasing awareness about the IBC among stakeholders,
including borrowers, lenders, and professionals, is essential. Conducting educational programs,
workshops, and awareness campaigns can help in disseminating information about the IBC and its

procedures, promoting better understanding and compliance.

10. Regular Monitoring and Evaluation: Establishing a framework for regular monitoring and
evaluation of the IBC's effectiveness can help identify areas of improvement and track progress.
Regular review and assessment of the implementation can guide future reforms and ensure the IBC

remains robust and aligned with evolving needs.

Implementing these recommendations and continuously refining the IBC based on feedback and

experiences will contribute to its further improvement and effectiveness in the future.



