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RESEARCH OBJECTIVE

¢ Understanding the concept of Double Taxation in India and relevant sections under the
Income Tax Act, 1961.

e Analysing the case of Laxmipat Singhania vs Commissioner Of Income-Tax, U.P.
(AIR 1969 SC 501).
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INTRODUCTION TO THE CONCEPT OF
DOUBLE TAXATION

When an income is subject to double taxes, this comes under the concept of double taxation.
e Double Taxation can be either economically or juridical Double Taxation.
e Economic Double taxation happens when a portion of an income is taxed twice in the
same nation, in the possession of two different people.
e If, on the other hand, the same person is subjected to both foreign and domestic taxes on
money earned outside of India, this is referred to be Juridical Double Taxation.
In this unusual circumstance, the taxpayer is duly burdened by the double taxation on their

income.

Double taxation primarily has the following two types:
e Double taxation on Corporate Profits through both corporation and dividend taxes is
referred to as corporate double taxation (imposed on dividend pay-outs). Only entity C-
Corps i.e. “Corporations” are subjected to double taxation. A loophole for avoiding double
taxation could be not allotting dividends to shareholders are that is an essential for double
taxation.
e International Double Taxation : Taxation in the country where it is earned and taxation in

the country where the investor resides. This is known as international double taxation.

Quite often individuals are subjected to tax in both your home country and the place you reside if
you live abroad and earn money in India. In order to prevent double taxation, India has adopted
the DTAA policy.

India enters into a tax agreement with another nation in order to prevent double taxes. An
individual can avoid paying taxes twice by using this treaty. DTAAs can be either specific
agreements that exclusively address particular categories of income or comprehensive agreements

that include all forms of income.

Relief from Double Taxations is provided u/s 90 and u/s 91 of the Income Tax Act, 1961 for
income earned outside of India.To simplify this -income earned out of India for Non-Residents is
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income that is not taxable, Income earned outside of India for Residents and if it is country that
India has an DTAA (Double Taxation Avoidance Agreement) with it is governed u/s 90 and u/s
90A and if it happens to be a country that does not have DTAA (Double Taxation Avoidance
Agreement) with India it is governed by u/s 911,

INTRODUCTION TO FACTS OF THE CASE:
Laxmipat Singhania vs Commissioner Of Income-Tax, U.P. (AIR 1969 SC 501)

In the present case - Atherton West and Firm Ltd., Kanpur, further referred to as
"company" failed to declare a dividend at its general meeting on April 22, 1939, in an
amount equal to 60% of its assessable income from the previous year, amount of income
tax and super tax the company that had to be paid in relation to that of the taxable income
was reduced.

e Mr. Laxmipat Singhania the appellant in the present case owned 1,333 shares of the
company valued at Rs. 23,328/- only.

e By order dated 18.08.1940, the Income-tax Officer exercised his authority under Section
23A of the Indian Income-tax Act?, as it was then in effect, and directed the company that
Rs. 3,32,691 be deemed to have been divided accordingly among the shareholders as of
on the date of the company's general meeting.

e 0On 12.12.1941,The Income-tax Officer identified the shares of the various shareholders,
but did not give effect to the order by inserting the proportionate shares in the amount of
the deemed income in the shareholders' individual assessments for the relevant assessment
year.

e 0On 24.04.1942, a General Meeting was held by the company and a resolution to credit
each shareholder's account with their respective part of the Rs. 2,98,000 in reserve would
be made available as a dividend to the shareholders.

¢ In accordance with the resolution of the General Meeting held on 24. 04.1942 , Rs. 23,328
were credited to the account of the appellant, who owned 1,333 firm shares.

e The Income-tax Officer brought the amount distributed by the company to be taxed in the

proceedings for assessment of the appellant's income for the year 1943-1944. The

appellant contended that the income was not liable to be taxed in the year 1934-1944

L Income Tax Act, 1961
21922
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however the Income-Tax Tribunal was pleased to dismiss the contention of the appellant
and upheld the order of the Income Tax Officer.

The appellant approached the Hon’ble Allahabad High Court u/s 66(1) of the Income Tax®,
the Hon’ble Allahabad High Court held the decision of Income Tax Officer and Income-
Tax Tribunal to be correct stating that although on 12.12.1941 an order u/s 23A* was
passed in the assessment year 1939-1940, the dividend credited in the account of the
assessee i.e. Rs. 23,328/- in the year 1943-1944 would be liable to tax u/s 16(2)°.
Aggrieved by the order passed by the Hon’ble Allahabad High Court, the Income-Tax
Tribunal and the decision of the Income Tax Officer the appellant has approached the

Hon’ble Supreme Court of India to seek remedy.

ISSUES RAISED

Owing to the above explained facts and circumstances the Hon’ble Supreme Court of India,

discussed, deliberated, analysed and gave their decisions on the following issues: -

Whether the decision by the Hon’ble High Court was proper in its order to upheld that
even if assessee has been assessed u/s 23A in the accounting period of the assessment
year 1939-1940, he would still be liable to pay tax u/s 16(2) of the Income Tax Act, 1922
in the assessment year 1943-1944.

The Supreme Court assessed the direction of the Hon’ble Allahabad High Court and gave
a transparent answer to clear this issue as it forms the crux of the present case.

Whether u/s 23 A the law can be interpreted as to where Double Taxation is allowed
under Income Tax Act, 1992 as a fundamental rule of Income Tax Law.

This issue clears the underlying foundation of the income tax act on double taxation and
its provision, the Hon’ble Supreme Court has deliberated and answered this question in

whole in the present case.

The paper deals substantially with both the issue no i and issue no ii.

31922

4 Income Tax Act, 1922
5 Income Tax Act, 1922
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CONTENTIONS OF BOTH THE PARTIES

The Hon’ble High Court upheld that even if assessee has been assessed u/s 23A in the accounting
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period of the assessment year 1939-1940, he would still be liable to pay tax u/s 16(2) of the Income
Tax Act, 1922 in the assessment year 1943-1944, agrrevied by the order of the Hon’ble Allahabad
High Court, the Income-Tax Tribunal and the decision of the Income Tax Officer the appellant

has approached the Hon’ble Supreme Court of India.

The appellant contended before the Hon’ble Supreme Court of India that his proportionate share
of the amount deemed to be distributed was subject to taxation in the assessment year 1940-1941;
however, the Commissioner countered and contended that because the dividend was not subject
to taxation in the year in which it was deemed to be distributed, the appellant's share of the amount

actually distributed was subject to assessment in the assessment year 1943-1944.

The Commissioner further contended that the dividend is assumed to have been dispersed among
the shareholders as of the date of the general meeting when the Income-tax Officer issues an order

against the company under the circumstances outlined in Section 23A(1)°.

The distribution is completely nominal, but the Income-tax Officer is required by the stated clause
in Section 23A to subject the proportionate part of each shareholder to tax in the applicable year
of assessment. The dividend is presumed to be distributed among the shareholders on the day of
the general meeting, and the proportionate share must be included in each shareholder's total

income for the year in which the date falls.

The learned Attorney-General of India put special emphasis on Section 23(A) sub section 4 that
read as- “Where tax has been paid in respect of any undistributed profits and gains of a company
under this section, and such profits and gains are subsequently distributed in any year, the
proportionate share therein of any member of the company shall be excluded in computing his

total income of that year.”

The appellants further contended that -Unless expressly allowed otherwise, it is a fundamental

tenet of tax law that income cannot be taxed more than once. Again, the income-tax officer is not

6 Income Tax Act, 1922
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permitted to disregard the accrual of money to the assessee that is required to be included in the

total income of a given year in order to afterwards tax the income as income of a different year on

the basis of receipt.

JUDGEMENT

The Hon’ble Supreme Court observed circumstances, analysed and interpreted sections 16(1),
16(2), 23A sub section 4 of the Income Tax Act, 1922 and held that:-

It was deemed that the company had divided the dividend as of April 22, 1939. Each shareholder's
proportionate share of the dividend was required to be included in the previous year's total income
of each share holder, dated April 22, 1939. The money, however, was never included in the
assessee's overall revenue for that year; rather, it was sought to be taxed when, on May 29, 1942,
a portion of the company's reserve was actually distributed by crediting the shareholders’ accounts

with their respective shares.

The purpose of sec 23 sub clause 4 is to prevent the double taxation of the same income; as a
result, any actual distribution of the dividend will not be subject to taxation if tax has been paid
by the assessee in respect of his proportionate share in the dividend that is deemed to have been

distributed as a result of an order under Section 23A.

The clause neither means nor implies that, if the proportionate share of the shareholder in the
deemed income is not included in the total income of the appropriate year of assessment in
violation of the express statutory provision in Section 23A, it is liable to be included when the
dividend is actually paid, credited, or distributed to the shareholder. It gives the income-tax officer
no choice as to whether to tax the shareholder's considered income on the basis that it accrued at
the time of distribution under Section 23A(1) or the time of actual receipt of the share under
Section 23A. (4).

If for any reason the income is not taxed in the year in which it was expressly required by law to
be assessed under the provisions of the statute, the provision that prevents double taxation in
respect of the same income, once at the stage of deemed receipt and another at the stage of actual

receipt-cannot be converted into an enactment enabling taxation at the stage of receipt.
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Hence the Hob’ble Supreme Court of India was please to restore order by dismissing High Courts
order that even if assessee has been assessed u/s 23A in the accounting period of the assessment
year 1939-1940, he would still be liable to pay tax u/s 16(2) of the Income Tax Act, 1922 in the
assessment year 1943-1944.

ANALYSIS AND CONCLUSION

In the present case as the fundamental rule of Income Tax, the Hon’ble Supreme Court held that
Double Taxation is applicable in cases where it is explicitly so mentioned and notified and
regulated by the Central Government u/s 295 of the Income Tax Act, 1960.

The Hon’ble Supreme Court in the case of Jai Brothers & Others v. Union of India & Ors’ held
that “there can be double taxation if the legislature has distinctly enacted it, the statue cannot be
interpreted so as to subject double taxation over same income, if there need be double taxation the
legislature so needs to expressly state in words and sanction it, it is not open to anyone to invoke

the general principles that subject cannot be taxed twice”

Furthermore, unless the language of the statute is so compelling that the court has no choice but
to accept it, a taxation statute should not be interpreted in a way that will have the effect of placing

a double burden on the taxpayer for the payment of tax.

The construction that benefits the taxpayer the most should be used where there is a reasonable
question. We discover that there are some instances of income tax imposition and collection under
simplified schemes even under the Income-tax Act of 1961 read with the provisions of the Finance
Act of the relevant year. In certain circumstances, tax is imposed under a simplified scheme and

is collected using special mechanisms and machinery for tax collection.
As a result, income that has been taxed under special provisions in such circumstances cannot be
taxed under general provsions either directly by including income in the income of the receiver or

indirectly by disallowing expenses incurred to earn such gain in income.

For instance, taxation on dividends occurs at the distribution stage, and businesses and mutual

7(1970) 77ITR
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funds are responsible for payment. As a result, the beneficiary of the payout is excluded from

computation. However, the fact that dividends are taxed and have been taxed under the IT Act

remains.
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