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White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research

with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the
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Abstract
The debate surrounding the Uniform Civil Code (UCC) in India represents one of the most
complex constitutional dilemmas in a pluralistic democracy. While the Constitution envisages
a common civil law framework under Article 44, the continued operation of religion-based
personal laws raises critical questions relating to gender justice, equality, and constitutional
supremacy. At the same time, personal laws are closely tied to religious freedom and cultural
identity, protected under Articles 25 and 26 of the Constitution. This research paper critically
examines the tension between the Uniform Civil Code and personal laws in India, focusing on
how constitutional morality can serve as a balancing framework between gender justice and
religious freedom. Through doctrinal and analytical analysis of constitutional provisions,
judicial pronouncements, and scholarly discourse, the paper argues that the future of civil law
reform in India lies not in coercive uniformity but in a constitutionally guided harmonisation

of personal laws grounded in equality, dignity, and individual autonomy.

Keywords: Uniform Civil Code; Personal Laws; Gender Justice; Religious Freedom;

Constitutional Morality; Secularism; Equality.

Introduction
The coexistence of multiple personal law systems alongside a constitutional commitment to
equality presents one of the most enduring and complex challenges in Indian constitutional
law. India’s legal system continues to accommodate religion-based personal laws governing
marriage, divorce, inheritance, adoption, and succession, even as the Constitution promises
equality before law and equal protection of laws to all citizens. This duality reflects the
historical, cultural, and political compromises that shaped the Indian Constitution at the time
of its adoption. The Uniform Civil Code (UCC), envisaged as a unifying civil law applicable
to all citizens irrespective of religion, seeks to replace this fragmented regime with a common
framework regulating civil relations. However, more than seven decades after independence,
the promise of the UCC remains largely unfulfilled, while personal laws continue to operate as
religion-specific legal regimes, often insulated from comprehensive constitutional scrutiny.
This coexistence has resulted in persistent legal fragmentation, differential treatment of
individuals based on religious identity, and recurring tensions between constitutional ideals and

social realities.*

4 Granville Austin, The Indian Constitution: Cornerstone of a Nation (Oxford University Press, New Delhi, 1966).
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The constitutional vision of equality, enshrined primarily in Articles 14 and 15, rests on the
premise that the law must treat individuals as equal citizens rather than as members of religious
or cultural collectives. Yet, personal laws challenge this premise by subjecting individuals to
different legal standards solely on the basis of their religious affiliation. In matters as intimate
and consequential as marriage, divorce, maintenance, and inheritance, individuals’ rights and
obligations vary significantly depending on the personal law applicable to them. This
differential treatment raises fundamental questions about the meaning of equality in a
pluralistic constitutional order and whether the State can legitimately permit civil rights to be
contingent upon religious identity.®

The Uniform Civil Code was introduced into the constitutional framework as a response to this
very dilemma. Article 44 of the Constitution directs the State to endeavour to secure a UCC
for all citizens, reflecting a normative aspiration toward legal uniformity in civil matters. The
framers of the Constitution were acutely aware of the deep diversity of Indian society and the
sensitivity surrounding religious practices. Consequently, they placed Article 44 within the
Directive Principles of State Policy, making it non-justiciable but fundamental to governance.
This placement reflects a deliberate constitutional choice to pursue reform through gradualism
and consensus rather than coercive enforcement. At the same time, it underscores the framers’
belief that legal uniformity in civil matters is ultimately essential for achieving social justice

and national integration.®

Despite this constitutional vision, personal laws have continued to operate with considerable
autonomy. Historically, courts adopted a deferential approach toward personal laws, treating
them as distinct from statutory law and largely immune from fundamental rights scrutiny. This
judicial restraint was influenced by colonial-era precedents and by concerns that interference
with personal laws could infringe upon religious freedom guaranteed under Articles 25 and 26.
As aresult, personal laws were often viewed as sui generis systems rooted in religious doctrine
rather than as civil laws subject to constitutional norms. This approach contributed to the
entrenchment of legal pluralism and delayed the realisation of the constitutional promise of

equality in the private sphere.

5 Constituent Assembly Debates, Vol. VII (Debates on Draft Article 35, now Article 44).
& Constitution of India, 1950, Article 44.
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The persistence of personal laws has had particularly significant implications for gender justice.
Many personal law provisions have historically embodied patriarchal assumptions, privileging
male authority and subordinating women’s rights in family and property relations. Although
legislative reforms and judicial interventions have addressed some of these inequalities,
progress has been uneven and fragmented. Women’s rights in matters of marriage, divorce,
maintenance, and inheritance continue to be shaped by religious norms rather than by a uniform
standard of constitutional equality. This reality has fuelled arguments in favour of the UCC as
a necessary instrument for dismantling structural discrimination and ensuring substantive

gender justice.’

However, the debate over the UCC is not merely legal in nature; it is deeply ideological and
politically charged. It engages fundamental questions about the nature of Indian secularism,
the protection of minority rights, and the role of the State in regulating religiously informed
practices. Proponents of the UCC argue that a common civil law is essential for achieving
substantive equality and for affirming the primacy of individual rights over group-based norms.
They contend that cultural diversity cannot be invoked to justify practices that violate
constitutional guarantees of equality and dignity. From this perspective, the UCC represents a
transformative constitutional project aimed at reshaping social relations in accordance with

constitutional values.?

Critics of the UCC, on the other hand, caution that legal uniformity may erode religious
freedom and cultural autonomy. They argue that personal laws are integral to the identity and
traditions of religious communities and that imposing a uniform code risks homogenising
diverse practices in the name of reform. In a society marked by historical marginalisation and
communal sensitivities, such reform may be perceived as majoritarian imposition rather than
as a neutral pursuit of equality. These concerns highlight the risk that the UCC, if implemented
without adequate consultation and sensitivity, could undermine the pluralistic ethos of the

Constitution.

This tension between equality and diversity lies at the heart of the UCC debate. Indian

secularism does not conform to a strict separationist model that excludes religion from the

7 Constitution of India, 1950, Part IV — Directive Principles of State Policy.
8 D.D. Basu, Introduction to the Constitution of India (LexisNexis, New Delhi).

Page | 7


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

public sphere. Instead, it is based on a principle of equal respect for all religions, coupled with
the State’s authority to intervene in religious practices when necessary to promote social
reform. This distinctive model of secularism allows for State engagement with religion while
rejecting the notion that religious autonomy is absolute. The challenge, therefore, is not whether
the State may intervene in personal laws, but how such intervention can be justified and

constrained within constitutional limits.®

Judicial interpretation has played a crucial role in navigating this contested terrain. Over time,
the judiciary has gradually moved away from absolute deference toward personal laws and has
begun to subject them to constitutional scrutiny, particularly in cases involving gender justice
and individual dignity. The Supreme Court of India has repeatedly emphasised that personal
laws cannot operate in isolation from constitutional values, even while reaffirming that the
enactment of a UCC remains a matter for legislative judgment. This evolving jurisprudence

reflects a broader shift toward substantive equality and transformative constitutionalism.°

Central to this shift is the emergence of constitutional morality as a guiding interpretative
principle. Constitutional morality requires fidelity to the foundational values of the
Constitution—equality, dignity, liberty, and fraternity—regardless of prevailing social norms
or traditions. In the context of the UCC debate, constitutional morality offers a principled
framework for balancing gender justice and religious freedom. It neither mandates immediate
and rigid uniformity nor permits the perpetuation of discriminatory practices in the name of
cultural autonomy. Instead, it demands that all laws regulating civil relations conform to

constitutional standards of justice.!!

By invoking constitutional morality, courts and scholars have reframed the UCC debate away
from a binary choice between uniformity and diversity. The focus shifts instead to the question
of whether personal laws, as they currently operate, align with constitutional values. This
approach recognises that diversity is constitutionally protected, but discrimination is not. It
allows for the preservation of cultural practices that do not infringe upon individual rights,

while justifying reform in areas where personal laws perpetuate inequality or deny dignity.

% Upendra Baxi, “The Constitutional Promise and Social Transformation in India,” Journal of the Indian Law
Institute.

10 Constitution of India, 1950, Articles 14, 15 and 21.

11 Constitution of India, 1950, Articles 25 and 26.
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The application of constitutional morality also underscores the importance of individual agency
within religious communities. Personal laws often operate at the level of the community,
treating individuals as bearers of collective identity rather than as autonomous rights-holders.
Constitutional morality, by contrast, prioritises the individual as the primary subject of
constitutional protection. This emphasis is particularly significant for women, whose rights are
frequently subordinated to communal norms in the personal law context. A constitutionally
grounded approach to civil law reform must therefore centre individual dignity and choice,

even as it remains attentive to cultural diversity.*2

At the same time, constitutional morality cautions against coercive or abrupt reform that
disregards social realities. The Constitution envisages social transformation as a gradual and
dialogic process, requiring engagement with affected communities and respect for democratic
deliberation. In this sense, constitutional morality supports a harmonising approach to reform
rather than a homogenising one. Incremental amendments to personal laws, informed by
constitutional values and public consultation, may offer a more sustainable path toward

equality than the immediate imposition of a comprehensive UCC.*®

Ultimately, the coexistence of personal laws and the constitutional commitment to equality
reflects the unfinished nature of India’s transformative constitutional project. The UCC debate
exposes the limits of formal constitutional guarantees when social practices and legal regimes
remain fragmented along religious lines. It also highlights the potential of constitutional
morality as a bridge between competing values, enabling a nuanced engagement with gender

justice, religious freedom, and secularism.*

In navigating this contested terrain, the challenge is not simply to choose between uniformity
and diversity, but to ensure that diversity itself is governed by dignity, equality, and
constitutional conscience. The future of civil law reform in India will depend on the State’s
ability to reconcile these values through principled, inclusive, and constitutionally grounded
approaches. In this endeavour, constitutional morality offers not a final answer, but a normative
compass one that guides the ongoing effort to harmonise individual rights with collective

identities in a pluralistic constitutional order.

2 Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556.
13 State of Bombay v. Narasu Appa Mali, AIR 1952 Bom 84.
14 Sarla Mudgal v. Union of India, (1995) 3 SCC 635.

Page | 9


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

Research Questions

1. Whether the continued coexistence of religion-based personal laws with a
constitutional commitment to equality results in differential and unequal treatment of
citizens based on religious identity?

2. To what extent does Article 44 of the Constitution impose a constitutional obligation
upon the State to move towards a Uniform Civil Code, despite its placement within the
Directive Principles of State Policy?

3. How have Indian courts, particularly the Supreme Court of India, interpreted the
relationship between personal laws and fundamental rights such as equality, dignity,
and non-discrimination?

4. Whether personal laws can legitimately claim protection under the fundamental right
to freedom of religion guaranteed by Articles 25 and 26 of the Constitution when such
laws perpetuate gender-based discrimination?

5. How does the doctrine of constitutional morality assist in reconciling conflicts between
gender justice and religious freedom in the context of civil law reform?

6. Whether a harmonising and reform-oriented approach to personal laws is
constitutionally more sustainable than the immediate enactment of a comprehensive

Uniform Civil Code?

Hypothesis
The research proceeds on the hypothesis that the continued insulation of personal laws from
comprehensive constitutional scrutiny undermines the constitutional guarantees of equality,
dignity, and gender justice. It is further hypothesised that while the Uniform Civil Code
represents an important constitutional aspiration, its immediate and rigid implementation may
not be socially or politically viable in a pluralistic society like India. The study assumes that
constitutional morality provides a principled and balanced framework through which personal
laws can be harmonised with constitutional values without eroding genuine religious freedom.
Accordingly, the research posits that incremental, rights-based reform of personal laws is a

more effective and constitutionally consistent pathway than coercive legal uniformity.
Research Methodology
The present study adopts a doctrinal and analytical research methodology. It is primarily

based on secondary sources of law, including constitutional provisions, judicial decisions,
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reports of law commissions, constituent assembly debates, and scholarly writings. A close
textual and interpretative analysis of constitutional provisions—particularly Articles 14, 15,
21, 25, 26, and 44—has been undertaken to understand the constitutional framework governing

the Uniform Civil Code and personal laws.

Judicial decisions have been critically examined to trace the evolution of judicial attitudes
towards personal laws, gender justice, secularism, and constitutional morality. The study also
employs a normative analytical approach to evaluate whether existing personal law regimes
align with constitutional values. Comparative references to other pluralistic legal systems are
used selectively to contextualise the Indian experience, though the primary focus remains on
Indian constitutional jurisprudence. The research does not involve empirical fieldwork or

statistical analysis and is confined to doctrinal legal inquiry.

Review of Literature
The scholarly discourse on the Uniform Civil Code and personal laws in India reveals deep
ideological, constitutional, and feminist divisions. Early constitutional scholars such as
Granville Austin viewed the Uniform Civil Code as an integral component of India’s
transformative constitutional vision, intended to promote national unity and social reform while
acknowledging the practical difficulties of immediate implementation. Constituent Assembly
debates further reflect the framers’ cautious optimism toward legal uniformity, balanced

against concerns of minority protection and social harmony.*®

Feminist legal scholars have critically examined personal laws as instruments that
institutionalise patriarchal norms and perpetuate gender inequality. Scholars such as Flavia
Agnes and Vasudha Dhagamwar have argued that religion-based personal laws often deny
women equal rights in marriage, divorce, and inheritance, thereby undermining constitutional
guarantees of equality and dignity. While some feminist scholars advocate for a Uniform Civil
Code as a corrective measure, others caution that uniformity alone does not guarantee justice

unless grounded in substantive equality.*®

Conversely, pluralist and communitarian scholars have expressed apprehension regarding the

15 Danial Latifi v. Union of India, (2001) 7 SCC 740.
16 John Vallamattom v. Union of India, (2003) 6 SCC 611.
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homogenising potential of the UCC. They argue that Indian secularism is distinct from Western
secularism and is based on respect for religious diversity rather than strict separation between
State and religion. From this perspective, personal laws are seen as expressions of cultural
autonomy that deserve constitutional protection, provided they do not result in manifest

injustice.’

Judicial scholars have analysed landmark judgments to highlight the evolving role of the
judiciary in reforming personal laws. Early case law reflected judicial deference toward
religious autonomy, while more recent decisions demonstrate a shift toward constitutional
scrutiny, particularly in matters of gender justice. Contemporary literature increasingly focuses
on constitutional morality and transformative constitutionalism as tools for resolving conflicts

between individual rights and collective traditions.

Despite extensive scholarship, a significant research gap remains in developing a coherent
framework that balances gender justice, religious freedom, and constitutional morality without
reducing the debate to a binary choice between uniformity and diversity. This study seeks to
address that gap by advancing constitutional morality as a mediating principle capable of

guiding future civil law reform in India.8

Constitutional Framework Governing Personal Laws and the UCC
The constitutional foundation of the Uniform Civil Code (UCC) is located in Article 44 of the
Constitution of India, which directs the State to endeavour to secure a uniform civil code for
all citizens throughout the territory of India. The language of Article 44 is aspirational rather
than mandatory, reflecting the framers’ deliberate choice to articulate a constitutional goal
without prescribing an enforceable obligation. Significantly, Article 44 is placed within Part
IV of the Constitution, which deals with the Directive Principles of State Policy. This
placement renders the provision non-justiciable, meaning that it cannot be enforced directly by
courts, yet it remains fundamental to the governance of the country. The framers thus envisaged
the UCC as an integral component of India’s long-term constitutional vision, to be realised
progressively through legislative action and social consensus rather than through immediate

judicial enforcement.*®

17 Judgments of the Supreme Court of India on personal laws and constitutional morality.
18 Ministry of Law and Justice, Government of India, Background Note on Uniform Civil Code.
19 Ronojoy Sen, “Judicialisation of Politics and Religion in India,” Contemporary South Asia.
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The inclusion of Article 44 within the Directive Principles reflects a sophisticated
constitutional understanding of India’s social and cultural diversity. At the time of drafting the
Constitution, India was emerging from colonial rule and the trauma of Partition, which had
intensified religious sensitivities and communal divisions. The framers were acutely aware that
personal laws were deeply intertwined with religious identity, social customs, and community
autonomy. Any abrupt or coercive attempt to impose legal uniformity in civil matters risked
alienating minority communities and destabilising social harmony in a newly independent
nation. Consequently, the framers adopted a cautious and pragmatic approach, recognising the
desirability of uniform civil laws while acknowledging the social complexities involved in their

implementation.?°

The Directive Principles of State Policy were conceived as instruments of social and economic
transformation, designed to guide the State in restructuring society along egalitarian lines.
Although non-justiciable, they are explicitly declared to be fundamental in the governance of
the country, thereby imposing a moral and political obligation upon the State. Article 44 must
therefore be understood not as a weak or peripheral provision, but as a constitutional
commitment that informs legislative policy and judicial interpretation. Its non-enforceability
does not dilute its normative force; rather, it reflects the framers’ belief that meaningful reform
in matters of personal law requires persuasion, dialogue, and democratic deliberation rather

than judicial compulsion.?

In contrast to Article 44, personal laws derive constitutional protection primarily from the
fundamental right to freedom of religion guaranteed under Articles 25 and 26 of the
Constitution. Article 25 protects the right of individuals to profess, practise, and propagate
religion, while Article 26 safeguards the rights of religious denominations to manage their own
affairs in matters of religion. These provisions form a core component of India’s secular
constitutional framework, which is premised on equal respect for all religions rather than strict
separation between State and religion. Personal laws, being rooted in religious traditions, have
historically been viewed as falling within the ambit of religious freedom, thereby enjoying a

degree of constitutional protection.

20 Werner Menski, Hindu Law: Beyond Tradition and Modernity (Oxford University Press, New Delhi).
21 Gautam Bhatia, The Transformative Constitution (HarperCollins India).
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However, the protection afforded by Articles 25 and 26 is not absolute. Both provisions
expressly subject religious freedom to public order, morality, health, and other fundamental
rights. This qualification is crucial to understanding the constitutional relationship between
personal laws and the UCC. The Constitution does not grant religious practices blanket
immunity from State regulation or constitutional scrutiny. Instead, it establishes a hierarchy of
values in which religious freedom must coexist with, and yield to, overarching constitutional
principles such as equality, dignity, and social justice. The tension between Article 44 and
Articles 25-26 thus reflects a deliberate constitutional balancing act rather than an
irreconcilable conflict.

This constitutional design underscores the framers’ commitment to both social reform and
religious autonomy. On the one hand, Article 44 embodies the aspiration to create a common
civil framework that treats all citizens equally, irrespective of religious affiliation. On the other
hand, Articles 25 and 26 protect the pluralistic character of Indian society by safeguarding
religious diversity and cultural autonomy. The challenge lies in reconciling these objectives in
a manner that advances constitutional values without undermining social cohesion. The
Constitution does not privilege one set of provisions over the other; instead, it requires a

contextual and principled interpretation that harmonises competing interests.

The historical operation of personal laws in India illustrates the complexity of this
constitutional balance. Personal laws govern civil relationships that have profound implications
for individual rights, including marriage, divorce, maintenance, inheritance, and succession.
While these laws are informed by religious doctrines, they also function as legal regimes
regulating social and economic relations. This dual character complicates the claim that
personal laws are purely religious in nature and therefore immune from constitutional scrutiny.
When personal laws affect civil rights and impose legal obligations, they inevitably intersect

with constitutional guarantees of equality and dignity.??

The early judicial approach to this intersection was marked by considerable deference toward
personal laws. Courts often treated personal laws as distinct from statutory law and refrained
from subjecting them to fundamental rights analysis. This restraint was justified on the grounds

of respecting religious freedom and avoiding judicial interference in sensitive social domains.

22 Sujit Choudhry, “Secularism and Religious Freedom in India,” International Journal of Constitutional Law.
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However, this approach also resulted in the perpetuation of discriminatory practices,
particularly those affecting women, under the shield of religious autonomy. The insulation of
personal laws from constitutional scrutiny created a parallel legal system in which

constitutional rights were unevenly applied.

Over time, the limitations of this deferential approach became increasingly apparent. The
persistence of gender inequality and discrimination within personal law regimes raised serious
questions about the compatibility of such laws with constitutional principles. The judiciary
gradually began to recognise that personal laws, insofar as they regulate civil relationships,
cannot operate in isolation from the Constitution. This recognition did not negate the
importance of religious freedom, but it emphasised that religious autonomy cannot extend to
practices that violate fundamental rights. The evolving judicial interpretation reflects a more
nuanced understanding of the constitutional balance between Article 44 and Articles 25-26.

The constitutional framework thus establishes an inherent tension between the aspiration for
uniformity in civil law and the protection of religious diversity. This tension is not accidental
but intrinsic to India’s pluralistic constitutional order. The framers deliberately chose to
accommodate diversity while articulating a long-term vision of legal uniformity grounded in
equality and social reform. The Constitution does not mandate the immediate replacement of
personal laws with a UCC; nor does it confer absolute supremacy upon personal laws. Instead,
it creates a dynamic framework within which reform can occur incrementally, guided by

constitutional values.

The notion of gradualism embedded in Article 44 is particularly significant. Social reform in
matters of personal law involves altering deeply entrenched practices and beliefs. Abrupt legal
change, imposed without social acceptance, risks resistance and non-compliance. By
envisioning the UCC as a goal to be pursued over time, the Constitution allows for the evolution
of social attitudes and the building of consensus. This approach aligns with the broader
constitutional philosophy of transformative constitutionalism, which views the Constitution as
a living document aimed at progressive social change rather than immediate radical

transformation.

At the same time, the constitutional framework does not permit indefinite postponement of

reform. The Directive Principles, though non-justiciable, impose a continuing obligation upon

Page | 15


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

the State to work toward their realisation. Article 44 thus serves as a constant reminder that
legal fragmentation based on religious identity is constitutionally undesirable. The challenge
for the State is to translate this aspiration into concrete legislative action that respects religious
freedom while advancing equality and justice. This requires a careful calibration of reform

measures, informed by constitutional morality and democratic deliberation.

The question of constitutional immunity for personal laws lies at the heart of this challenge.
While personal laws may draw inspiration from religious traditions, their impact on civil rights
necessitates constitutional oversight. The Constitution does not recognise a separate sphere of
law entirely insulated from fundamental rights. Instead, it envisages a legal order in which all
laws and practices are ultimately subject to constitutional scrutiny. The extent of such scrutiny
must be determined contextually, balancing respect for religious diversity with the imperative
of protecting individual rights.

In this context, the constitutional design reflects a commitment to principled pluralism rather
than unqualified relativism. Diversity is valued and protected, but it is not allowed to override
the basic structure of the Constitution. Personal laws can coexist with constitutional equality
only to the extent that they do not perpetuate injustice or discrimination. Where conflict arises,
constitutional values must prevail. This principle does not mandate uniformity for its own sake;
rather, it seeks to ensure that diversity operates within a framework of dignity, equality, and
justice.

In conclusion, the constitutional foundation of the Uniform Civil Code reveals a nuanced and
balanced approach to one of India’s most contentious legal issues. Article 44 articulates a vision
of legal uniformity grounded in equality and social reform, while Articles 25 and 26 protect
religious freedom and cultural autonomy. The tension between these provisions reflects the
complexity of governing a pluralistic society committed to transformative constitutional
values. The Constitution neither enforces immediate uniformity nor endorses absolute religious
autonomy. Instead, it establishes a dynamic framework that allows for gradual, rights-based
reform of personal laws, guided by constitutional principles. Understanding this framework is
essential to any meaningful engagement with the debate over the UCC and the future of civil

law in India.
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Gender Justice and Discrimination in Personal Laws
Gender justice lies at the very heart of the debate surrounding the Uniform Civil Code (UCC)
in India. The persistence of religion-based personal laws has historically resulted in systemic
discrimination against women in matters of marriage, divorce, maintenance, inheritance,
succession, and guardianship. While these laws are often justified on grounds of religious
autonomy and cultural tradition, their practical operation has frequently entrenched patriarchal
norms and reinforced gender hierarchies. The uneven treatment of women across different
personal law regimes exposes a fundamental contradiction between India’s constitutional
commitment to equality and the continued reliance on religiously informed civil laws. This
contradiction has rendered gender justice one of the most compelling constitutional arguments
in favour of reforming personal laws, whether through a Uniform Civil Code or through

harmonisation grounded in constitutional values.

Historically, personal law systems in India evolved within social contexts that privileged male
authority and subordinated women’s rights. Marriage was often conceptualised as a
sacramental or hierarchical institution rather than a partnership of equals, divorce rights were
asymmetrical or severely restricted for women, inheritance laws favoured male heirs, and
guardianship norms treated fathers as natural decision-makers. These norms were not merely
social practices but were codified into enforceable legal rules, thereby institutionalising gender
inequality. Although post-independence India adopted a Constitution committed to equality
and dignity, personal laws continued to reflect pre-constitutional social structures, resulting in

a disjunction between constitutional ideals and lived legal realities for women.

Legislative interventions have attempted to address some of these inequalities, particularly
within Hindu personal law. Reforms relating to marriage, divorce, adoption, and inheritance
introduced greater legal rights for women, including monogamy, divorce by mutual consent,
and equal inheritance rights. However, these reforms were not uniformly extended across all
personal law regimes. Muslim, Christian, Parsi, and other personal laws continued to retain
provisions that were either overtly discriminatory or insufficiently aligned with constitutional
principles. This uneven reform process has resulted in a fragmented landscape of women’s
rights, where the extent of legal protection depends largely on religious identity rather than

constitutional citizenship.?

23 Sujit Choudhry, “Secularism and Religious Freedom in India,” International Journal of Constitutional Law.
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The piecemeal nature of reform has generated significant constitutional concern. The
Constitution does not envision a hierarchy of citizenship based on religion; rather, it guarantees
equality before law and equal protection of laws under Article 14. Article 15 further prohibits
discrimination on grounds of religion and sex, while Article 21 guarantees the right to life with
dignity, autonomy, and personal liberty. Read together, these provisions demand that laws
governing personal relationships uphold substantive equality rather than merely formal
equality. Substantive equality requires attention to structural disadvantages and lived
experiences, particularly those arising from entrenched patriarchal norms. When personal laws
perpetuate unequal power relations within families and communities, they directly undermine

this constitutional mandate.

The continued existence of religion-based civil rights therefore raises serious constitutional
questions. If civil rights relating to marriage, divorce, and inheritance differ based on religious
affiliation, women belonging to different communities experience unequal levels of protection
and autonomy. Such differentiation challenges the constitutional principle that individuals are
equal citizens entitled to the same basic rights and freedoms. It also raises concerns about the
legitimacy of allowing religious doctrine to override constitutional guarantees in matters that

have profound implications for women’s lives and choices.?

From a feminist constitutional perspective, personal laws have often functioned as sites of
control over women’s bodies, sexuality, and economic independence. Rules governing
marriage and divorce affect women’s ability to exit abusive relationships, maintenance laws
impact financial security, and inheritance norms determine access to property and economic
power. When these rules are shaped by patriarchal assumptions, they reinforce women’s
dependency and vulnerability. The Constitution’s promise of equality and dignity cannot be
fulfilled so long as such discriminatory norms remain legally sanctioned under the guise of

religious freedom.

Judicial scrutiny has increasingly recognised this tension between gender justice and religious
doctrine. Over time, courts have moved away from a deferential approach that treated personal

laws as immune from constitutional values. Instead, judicial reasoning has progressively

24 Upendra Baxi, “The Constitutional Promise and Social Transformation in India,” Journal of the Indian Law
Institute.
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emphasised that gender justice is a non-negotiable constitutional commitment that cannot be
subordinated to tradition or religious sanction. The Supreme Court of India has repeatedly
affirmed that practices which violate women’s dignity, autonomy, or equality cannot claim
protection merely because they are rooted in religious norms. This jurisprudential shift reflects
an evolving understanding of the Constitution as a transformative document aimed at

dismantling historical inequalities.

This shift is particularly evident in the judiciary’s movement from formal equality to
substantive equality. Formal equality focuses on equal treatment in law, often ignoring
underlying social disparities. Substantive equality, by contrast, acknowledges that equal
treatment may perpetuate inequality if it fails to account for structural disadvantage. In the
context of personal laws, formal equality would permit different rules for different
communities so long as they are applied uniformly within each group. Substantive equality,
however, demands an examination of the real-world impact of these rules on women’s lives.
Judicial recognition of this distinction has enabled courts to scrutinise personal law practices

that disproportionately disadvantage women.®

The emphasis on lived realities marks a significant departure from doctrinal rigidity. Earlier
judicial approaches often relied heavily on religious texts and traditional interpretations,
treating them as authoritative sources of law. Contemporary jurisprudence increasingly
prioritises constitutional values over textual orthodoxy, recognising that religious doctrines
themselves are subject to diverse interpretations and historical evolution. By focusing on the
impact of personal laws rather than their theological origins, courts have sought to align legal

outcomes with constitutional morality.

Gender justice has also been conceptualised as an integral component of constitutional
morality. Constitutional morality requires adherence to the core values of the Constitution—
equality, dignity, liberty, and fraternity—even when they conflict with entrenched social
norms. In the personal law context, constitutional morality demands that women’s rights not
be sacrificed at the altar of tradition. This approach challenges the notion that cultural
continuity justifies inequality, instead asserting that constitutional values must guide social

reform.

%5 Supra at 12
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The invocation of constitutional morality has strengthened the case for reform-oriented
interpretation of personal laws. It provides a normative justification for judicial intervention
without necessitating immediate legislative uniformity. By grounding decisions in
constitutional morality, courts have been able to invalidate discriminatory practices while
respecting the broader framework of religious freedom. This approach reflects a balance

between protecting individual rights and acknowledging social diversity.

Nevertheless, the pursuit of gender justice through judicial intervention is not without
limitations. Courts operate within institutional constraints and are mindful of the risks of
overreach. As a result, judicial reforms have often been incremental, addressing specific
practices rather than restructuring entire personal law systems. While such incrementalism has
advanced women’s rights in certain areas, it has also resulted in inconsistency and uncertainty.
The absence of a comprehensive framework means that women’s rights continue to vary across
personal law regimes, reinforcing the argument that piecemeal reform may be insufficient to

achieve substantive equality.

The debate over the UCC thus emerges as a debate over the most effective means of achieving
gender justice. Proponents argue that a Uniform Civil Code would eliminate religion-based
disparities and ensure a common standard of rights for all women. Critics counter that
uniformity alone does not guarantee equality and that poorly designed reforms could reproduce
patriarchal norms under a different guise. This tension underscores the importance of focusing

on the content and values underlying reform rather than on uniformity as an end in itself.?®

A constitutionally grounded approach to gender justice requires that any reform—whether
through a UCC or harmonised personal laws be guided by substantive equality and women’s
lived experiences. This entails recognising women as autonomous individuals rather than as
members of religious communities, ensuring equal rights within family structures, and
addressing economic and social vulnerabilities. It also requires inclusive and participatory

processes that engage women from diverse communities in shaping reform agendas.?’

In this context, gender justice cannot be viewed as a peripheral concern or a secondary

% Ibid
27 Upendra Baxi, “The Constitutional Promise and Social Transformation in India,” Journal of the Indian Law
Institute.
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objective. It is central to the legitimacy of any civil law regime in a constitutional democracy.
The Constitution’s transformative vision demands that laws governing the most intimate
aspects of life reflect principles of equality and dignity. So long as personal laws perpetuate

patriarchal norms and unequal power relations, they remain constitutionally suspect.?®

In conclusion, gender justice is not merely one dimension of the UCC debate; it is its normative
core. The historical discrimination embedded in personal law regimes, the uneven nature of
reform, and the evolving judicial commitment to substantive equality all point toward the need
for a re-evaluation of religion-based civil rights. Judicial scrutiny has rightly recognised that
religious doctrine cannot serve as a shield for gender injustice. The shift from formal to
substantive equality reflects a deeper constitutional transformation—one that prioritises lived
realities, individual autonomy, and dignity over doctrinal rigidity. Whether achieved through a
Uniform Civil Code or through harmonised reform, the pursuit of gender justice remains an

indispensable constitutional imperative that must guide the future of personal law in India.?®

Judicial Interpretation: From Deference to Constitutional Scrutiny
Judicial engagement with the UCC and personal laws has evolved through distinct phases. In
the early decades after independence, courts adopted a deferential approach, treating personal
laws as insulated from constitutional review. This stance was informed by concerns over

judicial overreach and respect for religious autonomy.*

Over time, however, judicial reasoning has shifted toward subjecting personal laws to
fundamental rights scrutiny. The Supreme Court of India has repeatedly emphasised that
personal laws cannot operate in isolation from constitutional principles. While the judiciary
has refrained from mandating the enactment of a UCC, it has played a significant role in

reforming personal laws by invoking equality, dignity, and constitutional morality.

Importantly, courts have redefined secularism as a positive constitutional value rather than a
doctrine of passive non-interference. Judicial pronouncements increasingly affirm that
secularism in India requires State intervention to eliminate injustice rather than abstention in

the name of religious neutrality. This interpretation legitimises reform-oriented engagement

28 Paras Diwan, Family Law (Allahabad Law Agency, Allahabad).
2 Sujit Choudhry, “Secularism and Religious Freedom in India,” International Journal of Constitutional Law.
30 Werner Menski, Hindu Law: Beyond Tradition and Modernity (Oxford University Press, New Delhi).
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with personal laws while respecting genuine religious freedom.3!

Religious Freedom and the Limits of Autonomy
Religious freedom under Articles 25 and 26 is a cornerstone of the Indian Constitution, but it
is not absolute. The Constitution expressly subjects religious freedom to public order, morality,
health, and other fundamental rights. Personal laws, which regulate civil and social

relationships, occupy a contested space between religious belief and secular governance.

The claim that personal laws are an intrinsic part of religious freedom has been increasingly
questioned. Courts have drawn a distinction between essential religious practices and secular
activities associated with religion. Civil matters such as marriage and succession, though
religiously informed, have significant legal and social consequences that justify constitutional

regulation.

The challenge is not to negate religious autonomy but to ensure that religious practices do not
infringe upon individual rights. A rights-based interpretation of religious freedom recognises
that the Constitution protects faith but not discrimination. This approach aligns religious liberty

with constitutional morality rather than allowing it to function as a shield against reform.*2

Constitutional Morality as a Balancing Framework
Constitutional morality has emerged as a crucial interpretative tool in resolving conflicts
between individual rights and collective traditions. It requires fidelity to the core values of the
Constitution—equality, dignity, liberty, and fraternity—even when they challenge long-

standing social practices.

In the context of the UCC debate, constitutional morality offers a principled middle path. It
neither mandates immediate uniformity nor permits the perpetuation of discriminatory personal
laws. Instead, it demands that all civil laws, regardless of religious origin, conform to

constitutional standards of justice.

By prioritising individual dignity over group norms, constitutional morality strengthens the

31 Ronojoy Sen, “Judicialisation of Politics and Religion in India,” Contemporary South Asia.
32 Sujit Choudhry, “Secularism and Religious Freedom in India,” International Journal of Constitutional Law.
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case for harmonising personal laws with constitutional values. It also provides legitimacy to
incremental reform, allowing the State to intervene where necessary while maintaining respect

for diversity.

The Way Forward: Harmonisation over Homogenisation
The future of civil law reform in India lies in harmonisation rather than homogenisation. A
rigid, one-size-fits-all Uniform Civil Code risks alienating communities and undermining
social cohesion. Conversely, uncritical preservation of personal laws perpetuates inequality and

constitutional inconsistency.*

A gradual, consultative approach to reform—qguided by gender justice and constitutional
morality—offers a viable alternative. Incremental amendments to personal laws, combined
with the development of optional civil law frameworks, can promote equality while respecting
cultural diversity. Public dialogue, legislative deliberation, and judicial guidance must
collectively shape this process.®*

Conclusion
The debate between the Uniform Civil Code and personal laws encapsulates one of the most
profound and enduring struggles within Indian constitutionalism: the challenge of reconciling
equality with diversity in a deeply plural society. India’s constitutional framework is unique in
that it simultaneously commits itself to transformative ideals of equality, dignity, and justice,
while also recognising and protecting religious and cultural diversity. Personal laws, rooted in
religious traditions, represent an important expression of identity and community autonomy.
However, in a constitutional democracy founded on the supremacy of the Constitution, such
laws cannot operate beyond the reach of constitutional values. Gender justice, dignity, and
equality are not optional aspirations or negotiable principles; they are core commitments of the
Constitution that must inform and shape all civil law regimes, including those derived from

religious traditions.

The continued coexistence of religion-based personal laws with a constitutional promise of

equality exposes a structural tension that has never been fully resolved. On the one hand,

33 Ronojoy Sen, “Judicialisation of Politics and Religion in India,” Contemporary South Asia.
34 Sujit Choudhry, “Secularism and Religious Freedom in India,” International Journal of Constitutional Law.
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personal laws have been defended as manifestations of religious freedom and pluralism,
essential to preserving India’s multicultural character. On the other hand, the operation of these
laws has often resulted in unequal treatment of individuals—particularly women—based solely
on religious affiliation. This disparity undermines the idea of equal citizenship and challenges
the legitimacy of allowing civil rights and obligations to vary according to faith. The UCC
debate thus reflects not a conflict between law and religion per se, but a deeper constitutional

question about the limits of diversity in the face of fundamental rights.

Indian constitutionalism does not conceive diversity as an end in itself. Diversity is protected
because it enriches social life and respects individual and collective identity, but it is
constitutionally legitimate only insofar as it does not infringe upon basic rights and freedoms.
The Constitution draws a clear normative boundary: while religious belief and identity are
protected, discriminatory practices that deny dignity and equality cannot be shielded under the
guise of tradition. This boundary becomes especially significant in the domain of personal laws,
which govern intimate and life-altering aspects of human existence such as marriage, family
relations, economic security, and inheritance. When such laws perpetuate inequality or
subordinate women’s autonomy, they cease to be merely cultural practices and become

constitutional concerns.

The judiciary has increasingly acknowledged this constitutional reality. Judicial discourse,
particularly from the Supreme Court of India, reflects a growing consensus that religious
identity cannot be used to justify the denial of fundamental rights. While courts have
consistently refrained from directing the enactment of a Uniform Civil Code, they have
simultaneously affirmed that personal laws must conform to constitutional norms of equality,
dignity, and justice. This jurisprudential approach underscores an important constitutional
principle: reform of personal laws is not antithetical to religious freedom, but rather an

affirmation of constitutional supremacy and individual rights.

At the heart of this evolving constitutional discourse lies the concept of constitutional morality.
Constitutional morality functions as a normative compass that guides the interpretation and
application of constitutional values beyond textual formalism. It requires fidelity to the spirit
of the Constitution, even when such fidelity demands challenging entrenched social practices

or popular beliefs. In the context of the UCC debate, constitutional morality offers a coherent
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framework for balancing gender justice and religious freedom without resorting to coercive or
homogenising legal strategies. It allows for a principled reconciliation of competing values by

prioritising individual dignity and equality while remaining sensitive to cultural diversity.

Constitutional morality rejects the binary framing of the UCC debate as a choice between
uniformity and diversity. Instead, it reframes the question: not whether diversity should be
preserved, but how diversity should be governed within a constitutional order committed to
justice. This reframing is crucial. It recognises that diversity, when left unregulated by
constitutional norms, can become a vehicle for exclusion and discrimination. At the same time,
it acknowledges that legal uniformity imposed without sensitivity to social context can
undermine pluralism and democratic legitimacy. Constitutional morality thus demands a
middle path—one that subjects all civil laws to constitutional scrutiny while allowing space for
cultural expression that does not violate fundamental rights.

From this perspective, the Uniform Civil Code should not be understood as an immediate
legislative endpoint or a monolithic code to be imposed uniformly across communities. Rather,
it should be seen as an evolving constitutional aspiration—a long-term goal aimed at
harmonising personal laws with the foundational principles of justice, equality, and dignity.
This understanding aligns with the framers’ intent, reflected in the placement of Article 44
within the Directive Principles of State Policy. The Constitution envisages social reform as a
gradual and dialogic process, requiring democratic deliberation, public participation, and

sensitivity to social realities.

Viewing the UCC as an aspiration rather than an imposition also addresses legitimate concerns
raised by minority communities and pluralist scholars. It alleviates fears of cultural erasure and
majoritarian dominance by emphasising reform over replacement, and harmonisation over
homogenisation. Under this model, the focus shifts from enforcing uniform rules to ensuring
uniform standards of justice. Personal laws may retain distinct cultural features, but they must
operate within a constitutional framework that guarantees equal rights and dignity to all

individuals.

Gender justice occupies a central position within this framework. The historical experience of

personal laws in India demonstrates that women have often borne the cost of cultural
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preservation. Practices justified in the name of tradition have restricted women’s autonomy,
limited their economic independence, and entrenched unequal power relations within families.
Constitutional morality demands that such practices be re-evaluated and reformed, regardless
of their religious origins. It affirms that women are not merely members of religious
communities but autonomous individuals entitled to equal constitutional protection. Any civil
law regime that fails to recognise this autonomy stands in violation of constitutional

conscience.

Importantly, constitutional morality also imposes obligations on the State. It requires the
legislature to move beyond symbolic commitments and engage in meaningful reform of
personal laws. Legislative inertia, justified on grounds of political sensitivity, risks
perpetuating injustice and undermining constitutional credibility. At the same time,
constitutional morality cautions against hasty or unilateral reform. The legitimacy of civil law
reform depends on inclusive dialogue, transparent reasoning, and respect for democratic
processes. The task of reform is not merely legal but moral and political, requiring trust-

building and sustained engagement with affected communities.

The true constitutional challenge, therefore, is not whether India should choose between
uniformity and diversity, but how it can ensure that diversity itself is governed by dignity,
equality, and constitutional conscience. This challenge requires abandoning simplistic
narratives and embracing the complexity of India’s constitutional project. It calls for a
reimagining of personal laws not as immutable relics of tradition, but as evolving legal systems
capable of aligning with constitutional values. It also requires recognising the Constitution not

as a static document, but as a transformative instrument committed to social justice.

In conclusion, the debate between the Uniform Civil Code and personal laws is emblematic of
India’s ongoing struggle to realise the promise of transformative constitutionalism. Personal
laws, while valuable expressions of religious identity, cannot be placed beyond constitutional
scrutiny. Gender justice, equality, and dignity are foundational principles that must permeate
all civil law regimes. Constitutional morality provides the intellectual and normative
framework necessary to balance these competing imperatives without resorting to coercive
uniformity or uncritical pluralism. By viewing the UCC as an evolving constitutional aspiration

rather than a rigid legislative mandate, India can move toward a civil law framework that
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respects diversity while remaining firmly anchored in justice, equality, and constitutional

conscience.

REFERENCES & BIBLIOGRAPHY

I. Primary Sources
A. Constitutional Provisions
« Constitution of India, 1950
Articles 14, 15, 21, 25, 26 and Article 44
B. Judicial Decisions
« State of Bombay v. Narasu Appa Mali, AIR 1952 Bom 84
e Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556
e Sarla Mudgal v. Union of India, (1995) 3 SCC 635
o Danial Latifi v. Union of India, (2001) 7 SCC 740
« John Vallamattom v. Union of India, (2003) 6 SCC 611
« Shayara Bano v. Union of India, (2017) 9 SCC 1
e Joseph Shine v. Union of India, (2019) 3 SCC 39
« Indian Young Lawyers Association v. State of Kerala, (2019) 11 SCC 1
o Jose Paulo Coutinho v. Maria Luiza Valentina Pereira, (2019) 20 SCC 504
(Decisions of the Supreme Court of India)
C. Law Commission Reports
e Law Commission of India, 21st Report on Reform of Family Law (1961)
e Law Commission of India, 42nd Report on Reform of Hindu Law

o Law Commission of India, Consultation Paper on Reform of Family Law (2018)

I1. Secondary Sources
A. Books
e Austin, Granville, The Indian Constitution: Cornerstone of a Nation, Oxford
University Press, New Delhi.
e Austin, Granville, Working a Democratic Constitution: The Indian Experience,
Oxford University Press.
e Basu, D.D., Introduction to the Constitution of India, LexisNexis, New Delhi.
« Baxi, Upendra, The Indian Supreme Court and Politics, Eastern Book Company,

Lucknow.

Page | 27


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 2 | Sep 2025 ISSN: 2581-8503

e Dhavan, Rajeev, The Supreme Court of India: A Socio-Legal Critique, Tripathi,
Bombay.
o Diwan, Paras, Family Law, Allahabad Law Agency, Allahabad.
e Menski, Werner, Hindu Law: Beyond Tradition and Modernity, Oxford University
Press, New Delhi.
e Sathe, S.P., Judicial Activism in India, Oxford University Press.
B. Journal Articles
e Agnes, Flavia, “Uniform Civil Code and Gender Justice,” Economic and Political
Weekly.
e Bhatia, Gautam, “Constitutional Morality and the Indian Constitution,” NUJS Law
Review.
e Choudhry, Sujit, “Secularism and Religious Freedom in India,” International Journal
of Constitutional Law.
e Dhagamwar, Vasudha, “Towards the Uniform Civil Code,” Indian Journal of Gender
Studies.
e Sen, Ronojoy, “Judicialisation of Politics and Religion in India,” Contemporary
South Asia.
e Mahmood, Tahir, “Personal Laws and the Uniform Civil Code Debate,” Journal of
the Indian Law Institute.
C. Constituent Assembly Debates
o Constituent Assembly Debates, Vol. VII
o Constituent Assembly Debates, Vol. XI
(Debates relating to Draft Article 35 — now Article 44, and Articles 25-28)
D. Reports and Institutional Publications
« National Commission for Women, Report on Gender Justice and Personal Laws.
e Ministry of Law and Justice, Government of India, Background Note on Uniform Civil
Code.
E. Online Legal Resources
« Supreme Court of India — Official Judgments Portal
e Law Commission of India — Official Website
e SCC Online
e Manupatra

¢ Indian Kanoon

Page | 28


http://www.whiteblacklegal.co.in/

