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ABSTRACT

Marital rape is a contentious issue that raises questions about human rights, gender equality, and

the sanctity of marriage. This article explores the debate surrounding criminalizing marital rape

in India and presents arguments both for and against legislative reforms.

On one hand, proponents of criminalization argue that marital rape violates a woman's right to
live with dignity, denies her bodily autonomy, and perpetuates inequality between married and
unmarried women. They emphasize the need to protect women's rights within the institution of

marriage and address the inconsistencies in existing laws that treat women as property.

On the other hand, opponents express concerns about potential misuse of the law, destabilization
of the institution of marriage, and challenges in implementing and gathering evidence for cases of
marital rape. They call for careful legislative reforms that incorporate safeguards to prevent false

accusations and protect the rights of both the accused and survivors.

Possible legislative alternatives and reforms are discussed, including introducing marital rape as
a distinct offense, expanding the definition of rape, implementing an informed consent
requirement, and ensuring gender-neutral legislation. Safeguards against false accusations,
support services for survivors, and awareness campaigns are also highlighted as essential

components of comprehensive reform.

Ultimately, any legislative changes should align with international human rights standards, uphold
principles of equality and dignity, and consider the diverse perspectives of experts, survivors, and
stakeholders. By enacting comprehensive reforms, India can take significant steps towards
protecting the rights and well-being of married individuals and fostering a society that promotes

respect, consent, and equality within all relationships.
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INTRODUCTION

Rape is a sort of sexual assault that often involves sexual intercourse or other forms of sexual

penetration committed on anyone without their consent. The act may be carried out by physical
force, coercion, abuse of authority, or against a person who is unable to give valid consent, such
as somebody who is unconscious, incapacitated, has an intellectual disability, or is under the legal

age of consent.?

The term Marital Rape also known as Spousal Rape refers to "unwanted intercourse by a man
with his wife obtained by force, threat of force, or physical violence, or when she is unable to give
consent."? Here the word unwanted intercourse refers to all sort of penetration i.e., vaginal, anal,

or oral performed against her will or without her consent.

In Indian, Marital Rape exist de facto but not de jure i.e., the definition of ‘Rape’ under Section
375 of IPC does not recognize marital rape as a crime. Sexual intercourse by a man with his wife,
if the wife is not under 15 years of age does not constitute rape, as per exception 2 of Section 375
of IPC. This is based on the flawed assumption that it is the duty of the woman to satisfy his
husband after marriage, this flawed notion gives husband right to have sexual access over their
wife, even against their will or without their consent, which is a complete violation of Human

Rights and gives husbands freedom to rape their wives.

Honorable Mr. Justice J.B. Pardiwala observed 3 kinds of marital rape prevalent in society®

e Battering rape: In this type of marital rape, women experience both physical and sexual
violence in the relationship and in many ways. Some instances are those where the wife is
battered during the sexual violence, or the rape may follow a physical violent episode where
the husband wants to make up and coerces his wife to have sex against her will. In most cases,
the victims fall under this stated category.

e Force only rape: In this type of marital rape, husbands use only that amount of force, as it is
necessary to coerce their wives. In such cases, battering may not be a characteristic and women
who refuse sexual intercourse usually face such assaults.

e Obsessive rape: In obsessive rape, assaults involve brutal torture and/or perverse sexual acts

and are most commonly violent in form. This type has also been labeled as sadistic rape.

1 Krug EG et al., eds. World report on violence and health. Geneva, World Health Organization, 2002
2 Maheshbhai Bharathi Desai vs State of Gujarat R/CR.MA/26957/2017
3 Supra note 1



Rape is the gravest kind of sexual offence against a woman, be it in a matrimonial relation or
otherwise has a severe and long-standing effects on women both physical as well as
psychological.* This is an act of aggression as well as oppression that denies the woman right to
autonomy. Rape is defined as an unwanted and unconsented sexual intercourse as per Section
375 of IPC. Unfortunately, this definition is narrow since it neither safeguard married woman
against force sexual intercourse by her husband, nor does it define marital rape; there seems to be
just the classification of rape — rape within marriage and rape outside marriage. Rape outside

marriage is punishable under section 375 IPC while, rape within marriage is exception.

LEGAL ASPECTS OF MARITAL RAPE

Indian Penal Code on Marital Rape

Section 375 of IPC defines ‘Rape’ as a forced sexual intercourse between a man and a woman
without the consent or the will of the woman under any of the scenarios specified in section.® The
Criminal Law (Amendment) Act, 2013 widened the scope of rape under section 375.
Unfortunately, it also failed to protect women form marital rape. Rape is no longer limited to
unconsented or unwanted sexual intercourse, but also includes unconsented and unwanted
penetration in the vagina, mouth, urethra, or anus, insertion of any object in the vagina, urethra,
or anus, tampering of any of these parts done by himself or by compelling another person to do
the same. This expanded definition now encompasses activities that are not ordinarily deemed
natural, such as rape, which is a commendable change for women's safety. However, it is possible
to argue that the unamended exemption 2 has also broadened the scope of protection afforded to

the spouse in the event of any of the aforementioned acts.

Age of Consent and Disparities in Sentencing for Marital and Non-Marital Rape

The review of the provision of rape under section 375 of IPC offers a clear idea that exception 2
of the said section gives husband the right to violate the privacy of wife on the excuse of marriage.®
The age of consent mentioned in the provision is 18 years, which indicates that consent given by
woman under the age of 18 years is immaterial since she is incapable of giving a consent as per

law. However, under exception 2, if she is a wife under the age of 18 but beyond the age of 15,

4R. Thornhill & C. T. Palmer, A Natural History of Rape-Biological Bases or Sexual Coercion (1 Ed., 2000); R.
Thornhill & N. Thornhill, The Evolution of Psychological Pain, In Sociology and Social Science (R. Bell N. Bell
Eds., 1989).

5 Indian Penal Code, 1860 (Act 45 of 1860)

6 Section 375 IPC, Exception 2 — Sexual intercourse or sexual acts by a man with his own wife, the wife not being
under fifteen years of age, is not rape



she is said to have given her husband implied consent by virtue of marriage. This indicates that if
a stranger commits this act on a woman under the age of 18, itis a horrible crime; yet, if performed
by a husband on a wife over the age of 15 and under the age of 18, it is not even an offence because

the clause immunizes the husbhand.

If, the provision for punishment is analyzed it says that if the act is committed on a woman below
the age of 16 years, considering it to be a heinous crime the punishment that should be awarded
IS rigorous imprisonment minimum for 20 years and that can be extended to even life

imprisonment.’

However, because the age of consent in marital relationships is 15 years (as per section 375

exception 2); The husband is immune from all forms of punishment.

In India the age of consent is 18 years and sexual intercourse with a woman below the age of 18
years whether with her consent or will, or without her consent or will, shall attract the provision
of statutory rape, which makes the exception 2 of section 375 inconsistent with the provisions of
other laws. It has also been suggested to increase the age of wife from 15 to 18 years in exception
2 of section 375 as per 84" Law Commission of India Report. However, no amendment has been

made so far.

Moreover, the is again leniency in punishment in case of rape of wife by husband where wife is
living separately under a decree of judicial separation under section 376B.% This is utterly
unreasonable as when the husband and wife live together there can be a presumption of consent,
however, they both are living separately and all matrimonial rights are suspended as under the
decree of judicial separation. So how can rape in this scenario be less severe than committed by a
stranger? In reality when a woman divorces or separates from her husband she basically has

withdrawn her consent to have sexual intercourse with him.

It has been also recommended among other amendments that wife living separately or under the

judicial separation should not be considered as a wife and the husband should have no legal

" Criminal Law (Amendment) Act, 2018

8 Whoever has sexual intercourse with his own wife, who is living separately, whether under a decree of separation
or otherwise, without her consent, shall be punished with imprisonment of either description for a term which shall
not be less than two years but which may extend to seven years, and shall also be liable to fine. Explanation — In
this section, “sexual intercourse” shall mean any of the acts mentioned in clauses (a)

to (d) of section 375.



protection if he commits the offence of raping his wife.® However nothing has changed so far.

Constitution of India and Human Rights of Woman

Human Rights are those rights, which are possessed by every human being, irrespective of his
nationality, caste, creed, sex, etc. simply because he is a human being.® Human rights recognises
inherent human dignity and equal and inalienable rights (which includes the rights relating to life,
liberty, equality and dignity) of all the members of human family.!! Human Rights are inalienable
rights that can never be altered under any circumstances as they are the fundamental rights
essential for a human being's existence, without which a human cannot live a dignified life. Human
dignity merely does not mean animal existence it means having the standing in society and it is
inherently linked cognitively with human wellbeing and existence regardless of caste, creed, sex,
colour, place of birth or status of the person.

Marital Rape as Violation of Fundamental Human Rights
Rape is the most horrific form of gender-based violence that breaches multiple core human right
values like right to equality, right to freedom, right to equal protection under law, freedom from

torture and inhumane treatment and the right to finest physical and mental health feasible.

Rape in every society is considered a heinous crime but in case of marriage it is exempted. This
exemption by the criminal law divides woman into categories based on their marital status. Where
it defends married woman, while casually ignoring the sufferings of the married women as though
a woman abandons her fundamental right once she marries. This exemption contradicts the

married woman’s fundamental right to equality.*?

Article 14 of the Indian Constitution allows for the reasonable classification; however, any
classification under Article 14 of the Indian Constitution is subject to a reasonableness test that
can be passed only if the classification has some rational nexus to the objective that the Act seeks

to achieve.1?

The current classification under the exemption when we widen the definition rape is

discriminatory, irrational and ludicrous with no rational and compelling reason for the act of non-

9 42 |_aw Commission of India Report

10 Dr Kapoor S. K., International Law and Human Rights, Central Law Agency (17th edition), 2009.

11 The Universal Declaration of Human Rights, 1948: section 2(1) (d) Protection of Human Rights Act, 1993
12 Article 14 Constitution of India

13 State of West Bengal v. Anwar Ali Sarkar, AIR (1952) SC 75



consensual sex by husband on his wife.

In the contemporary word, women are no more need be dominated in Marriage, as in modern
times marriage is regarded as a partnership of equals and no longer one in which the wife must be

the obedient possession of the husband.'*

The basic concept of dignity is recognized as an inherent aspect of human individuality. Article
21 of the Constitution recognizes dignity as a fundamental part of the right to life. The right to
live in dignity was recognized as a human right in the international realm with the establishment
of the Universal Declaration of Human Rights in 1948. The Courts have stated that in the absence

of the right to dignity, no other rights may be realized in their entirety.

It is to be noted sexual autonomy is a part of sexual privacy and is not lost just because a person
is married; one has a right to say no even after marriage. Marriage has nothing to do woman’s
right to dignity; right to make choices inheres in this right.® To preserve an individual ’s right to
privacy, the State must intervene even inside the institution of marriage and cannot abdicate its

role to provide the constitutionally established rights of equality and personal liberty.

JUDICIAL TRENDS

There is no statute in India that criminalizes marital rape, and judicial activism in marital rape

cases is inaudible. There have been instances where even rape during separation was treated

lightly.

In the context of privacy, the right to bodily autonomy was first acknowledged in State of
Maharashtra v. Madhukar Narayan Mardikar,'® the judgement has recognised a right of self-
determination and security over body of every woman, it is tragic to find that Court has totally

ignored a married woman from spousal sexual violence.

In the case of Sreekumar v. Pearly Karun,!’ the couple were going through a period of separation.
However, they decided to give their marriage, a second chance. The wife came back to the

husband’s house for 2 days. Meanwhile the husband raped the wife. The wife approached the

14 Independent Thought v. Union of India, WRIT PETITION (CIVIL) NO. 382 OF 2013
15 Joseph shine v. Union of India, writ (criminal) Petition no. 194 of 2017

16 AIR 1991 SC 207

171999 (2) ALT Cri 77, 11 (1999) DMC 174



court to hold the husband liable for rape but the husband was not held guilty as the wife consented
to coming back to the matrimonial house and as there remains no separation, it was presumed that
she gave a consent to sexual intercourse. This decision clearly shows how judiciary has made a
mockery of a serious offence like rape which happens within marriage.

Many High Courts have turned down petition to strike down exception 2 form Section 375 of IPC
and make Marital Rape as a full-fledged crime, but the plead has been falling on deaf ears, only
few handful of judgements have pointed out that marital rape should be recognized as a crime
under IPC Section 375 and not merely be clubbed in Section 498A as cruelty. The sad part it that

even the Centre has shown total unwillingness to criminalize marital rape.

At this point it is crucial to address a few cases where the courts have regarded Marital rape as a

human rights violation and had recommended the necessity for legislation.

Empress v. Hari Mohan Maiti'® this case was also known as Phulmoni Dasi rape case, in this
case Phulmoni Dasi was a ten-year-old Bengali girl with a 30-year-old husband named Hari
Mohan Maiti. She died after her husband tried to consummate their marriage. The court held that
the husband does not have the absolute right to enjoy the wife without concern for her safety. As
a result, the only time this fundamental right to sexual intercourse may be infringed upon is when
it becomes highly risky or a threat to the woman's life owing to some physical disease.

The High Court of Gujarat demonstrated a considerable amount of judicial activism in case of
Nimeshbhai Bharatbhai Desai v. State of Gujarat!® the court in this case held that “making wife
rape illegal or an offence will remove the destructive attitudes that promote the marital rape”

After this case the husband was only held liable under section 377 for unnatural offences.

ARGUMENTS ADVANCED: CRIMINALISING
MARITAL RAPE

Arguments for criminalizing marital rape include:

1. Violation of a woman's right to live with dignity: Marital rape infringes on a woman's right to
live her life in dignity, which is a fundamental right under Article 21 of the Indian Constitution.

18 (1886) ILR 8 All 622
19 R/CR.MA/26957/2017



The Supreme Court of India has recognized that rape violates the victim's right to life and a
dignified existence.

2. Equality in rights: The rights to one's body should be the same for married and single women
alike. Denying married women protection from rape implies that they have fewer rights over
their own bodies compared to unmarried women.

3. Protection of sexual privacy: The right to privacy, inherent in Article 21, includes a woman's
right to sexual privacy. No one has the right to invade that privacy without consent, regardless
of marital status.

4. Violation of bodily autonomy: Every person has the right to decide what to do with their body.
Marital rape denies a woman's autonomy over her own body and interferes with her right to
make decisions about her own sexuality.

5. Inconsistencies with other laws: There are inconsistencies in the law, such as the fact that a
husband living apart from his wife can be charged with rape, or that carnal intercourse against
the laws of nature is punishable. These inconsistencies suggest that the exception for marital

rape treats women as property, contradicting the Supreme Court's rulings on individual rights.

Arguments against criminalizing marital rape include:

1. Destabilizing the institution of marriage: Criminalizing marital rape may be seen as
undermining the institution of marriage, which is considered a sacred bond in Indian culture.
It is argued that such a change could lead to family instability and jeopardize traditional family
values.

2. Misuse of the law: Some argue that criminalizing marital rape could be misused by women,
similar to how other laws meant to protect married women, such as section 498A of the Indian
Penal Code, have been misapplied to harass husbands.

3. Implementation problems: The implementation of laws against marital rape may present
challenges. It can be difficult to determine consent or gather evidence in cases where sexual
activity occurs within a marital relationship. This could lead to a situation where the woman's
word becomes the sole determining factor, potentially raising concerns about false

accusations.

WHAT CAN BE DONE: LEGISLATIVE REFORMS

Legislative alternatives and reforms play a crucial role in addressing the issue of marital rape

while also addressing concerns related to false accusations and misuse of the law. Here are some

possible alternative legislative models and reforms that could be considered:



1. Introducing Marital Rape as a Distinct Offense: One approach is to create a separate offense
specifically addressing marital rape within the legal framework. This would involve criminalizing
non-consensual sexual acts committed within a marital relationship, irrespective of the consent
given during the marriage ceremony. By treating marital rape as a distinct offense, it
acknowledges that consent within marriage should be ongoing and revocable.

2. Expanding the Definition of Rape: Another approach is to broaden the definition of rape within
existing laws to explicitly include marital rape. This expansion would remove the exception that
currently exists in Section 375 of the Indian Penal Code (IPC) and ensure that the law treats all
forms of non-consensual sexual acts as criminal, regardless of the marital relationship between
the parties involved.

3. Informed Consent Requirement: A legislative reform option is to introduce an informed consent
requirement within the context of marriage. This would emphasize that consent for sexual activity
within marriage should be fully voluntary, based on mutual understanding, and free from any form
of coercion or force. Implementing an informed consent requirement would further reinforce the
importance of ongoing communication and respect within marital relationships.

4. Gender-Neutral Legislation: Marital rape legislation should be gender-neutral, recognizing that
both men and women can be survivors and perpetrators of marital rape. This approach ensures
that the law provides equal protection to all individuals within a marital relationship, irrespective
of their gender.

5. Safeguards against False Accusations: To address concerns about false accusations, the
legislative reforms can incorporate safeguards, such as stringent evidentiary requirements and due
process safeguards, to prevent misuse of the law. This can include provisions for thorough
investigations, protection of privacy, confidentiality, and fair trial procedures to safeguard the
rights of both the accused and the survivor.

6. Support Services and Training: Alongside legislative reforms, it is crucial to establish
comprehensive support services for survivors of marital rape. This includes accessible counseling,
medical assistance, legal aid, and shelters. Additionally, training programs for law enforcement,
judges, and other relevant stakeholders should be implemented to sensitively handle cases of
marital rape and ensure effective implementation of the law.

7. Awareness Campaigns and Education: Promoting awareness and education about consent,
healthy relationships, and gender equality is essential. This can be achieved through public
awareness campaigns, school curricula, and community programs that address the issue of marital
rape and promote respect, consent, and equality within marital relationships.

It is important to note that these legislative alternatives and reforms should be developed in



consultation with experts, survivors, women's rights organizations, legal professionals, and other
stakeholders to ensure they are comprehensive, effective, and address the unique challenges of
marital rape. Legislative changes should align with international human rights standards and
obligations and be tailored to the specific cultural and social context of India.

CONCLUSION

The issue of criminalizing marital rape is a complex and sensitive one, encompassing debates

about human rights, gender equality, and the sanctity of marriage. This article has presented
arguments both for and against criminalizing marital rape, highlighting the need for legislative

reforms to address this issue effectively.

On one hand, proponents of criminalization argue that marital rape violates a woman's right to
live with dignity, denies her bodily autonomy, and perpetuates inequality between married and
unmarried women. They emphasize the need to protect women's rights within the institution of
marriage and address the inconsistencies in existing laws that treat women as property.

On the other hand, opponents of criminalization express concerns about the potential misuse of
the law, destabilization of the institution of marriage, and challenges in implementing and
gathering evidence for cases of marital rape. These concerns call for careful legislative reforms
that incorporate safeguards to prevent false accusations and protect the rights of both the accused

and survivors.

In moving forward, legislative alternatives and reforms must be considered to ensure that marital
rape is recognized as a distinct offense or incorporated within the existing definition of rape. These
reforms should prioritize informed consent, gender neutrality, and the provision of support
services for survivors. Comprehensive awareness campaigns and educational initiatives are also
essential to address the cultural and social factors that contribute to the perpetuation of marital

rape.

Ultimately, any legislative changes regarding marital rape should align with international human
rights standards, uphold the principles of equality and dignity, and consider the diverse
perspectives of experts, survivors, and stakeholders. By enacting comprehensive reforms, India
can take a significant step towards protecting the rights and well-being of married individuals,

fostering a society that promotes respect, consent, and equality within all relationships.



