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ABOUT WHITE BLACK LEGAL

White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research

with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the

dissemination of accessible legal scholarship to a global readership.
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AIM & SCOPE

The aim of White Black Legal — The Law Journal is to promote excellence in legal research
and to provide a credible academic forum for the analysis, discussion, and advancement of
contemporary legal issues. The journal encourages original, analytical, and well-researched

contributions that add substantive value to legal scholarship.

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and
interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal
professionals, researchers, scholars, and students who demonstrate intellectual rigour,

analytical clarity, and relevance to current legal and policy developments.

The scope of the journal includes, but is not limited to:
e Constitutional and Administrative Law
e Criminal Law and Criminal Justice
e Corporate, Commercial, and Business Laws
e Intellectual Property and Technology Law
e International Law and Human Rights
e Environmental and Sustainable Development Law
e Cyber Law, Artificial Intelligence, and Emerging Technologies

e Family Law, Labour Law, and Social Justice Studies

The journal accepts original research articles, case comments, legislative and policy analyses,
book reviews, and interdisciplinary studies addressing legal issues at national and international
levels. All submissions are subject to a rigorous double-blind peer-review process to ensure

academic quality, originality, and relevance.

Through its publications, White Black Legal — The Law Journal seeks to foster critical legal
thinking and contribute to the development of law as an instrument of justice, governance, and
social progress, while expressly disclaiming responsibility for the application or misuse of

published content.
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THE NARRATIVE GAVEL: THE ROLE OF
LITERATURE IN SHAPING THE IDENTITY OF LAW.

AUTHORED BY — SOHAM TANAJI BHOSALE & SUJIT PRAMOD SHARMA

Abstract.

This paper examines the symbiotic relationship between literature and the formation of legal
identity. It challenges the formalist perception of law as a self-contained system of logic,
arguing instead that law is a cultural construct heavily reliant on narrative structures, rhetorical
devices, and moral frameworks provided by literature. Through an extensive analysis of the
"Law and Literature" movement, the paper explores how literary texts serve as mirrors
reflecting legal inadequacies and as workshops for judicial empathy. By engaging with the
jurisprudential implications of authors such as Shakespeare, Dickens, Katka, and Camus,
alongside theoretical contributions from scholars like Robert Cover and Martha Nussbaum, the
essay demonstrates that literature shapes the legal profession’s self-perception and society’s
understanding of justice. Furthermore, it investigates the concept of "Nomos" and narrative,
suggesting that the identity of law is fundamentally literary. The paper concludes that without
the humanizing influence of narrative, law risks losing its moral legitimacy and becoming a

sterile instrument of state power, severed from the human experience it purports to govern.

Keywords: Law and Literature; Legal Identity; Narrative Jurisprudence; Legal Hermeneutics;

Judicial Empathy; Nomos; Rhetoric; Legal Formalism; Poetic Justice; Critical Legal Studies.

Introduction.
The identity of law is often conceptualized through the marble metaphor of the blindfolded
goddess Justitia: impartial, detached, and governed solely by objective reason. This formalist
perspective suggests that law is a closed system of rules, distinct from the messy realities of
human emotion and cultural expression. From this viewpoint, the law is a science, requiring
only the application of logic to facts. However, this rigid separation ignores the profound extent
to which law is a linguistic and narrative artifact. Law does not operate in a vacuum,; it is
articulated through language, interpreted through stories, and applied to human lives that

resemble the complexities found in novels. Consequently, literature plays a pivotal role in
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shaping the identity of law, acting as both a critique of legal institutions and a foundational
element in the development of judicial reasoning.

The intersection of law and literature is not merely an academic exercise in comparing texts; it
is an exploration of how legal meaning is constituted. If law is the "authoritative decision" of
the state, literature provides the vocabulary and the moral framework through which those
decisions are understood and contested. This paper argues that literature shapes the identity of
law in four distinct ways: first, by revealing the narrative structure of legal authority (the "Law
as Literature" perspective); second, by exposing the gap between legal theory and human
reality through critique (the "Law in Literature" perspective); third, by providing the
hermeneutic tools necessary for legal interpretation; and fourth, by humanizing the legal
subject, thereby fostering a sense of justice that transcends rigid proceduralism.

To understand the identity of law, one must look beyond the statute book to the stories a society
tells about itself. As Robert Cover famously argued, "No set of legal institutions or
prescriptions exists apart from the narratives that locate it and give it meaning." 'Law is not
merely a set of commands; it is a world-creating activity, a "Nomos" that relies on the same

bridges of imagination that fiction uses to connect the reader to the text.

The Narrative Structure of Legal Authority.

The identity of law is fundamentally tied to the concept of authority. Why do citizens obey the
law? Legal positivists might argue that legitimacy stems from the threat of force, but
sociologists and literary theorists contend that legitimacy originates from narrative. Law relies
on the "State of Nature" stories told by Hobbes, Locke, and Rousseau to justify its existence.
These are not historical facts; they are literary fictions that create the *persona* of the state.
The social contract is a narrative device that transforms a collection of individuals into a
political body.

In the courtroom, this reliance on narrative becomes explicit. Lawyers do not merely cite
statutes; they tell stories. In a trial, the jury is presented with competing narratives—the
prosecution's story of malice and consequence versus the defense's story of mistake or tragedy.
The successful lawyer is often the one who can construct the most coherent, persuasive, and
morally resonant story. This reliance on narrative suggests that the identity of law is not fixed
but is constructed through the interpretation of texts, much like the meaning of a novel is

constructed by a reader.

' Robert M. Cover, ‘Nomos and Narrative’ (1983) 97 Harvard Law Review 4, 5.
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The "Law as Literature" movement, championed by scholars such as James Boyd White, posits
that legal texts are inherently literary and should be subjected to the same rigorous analysis as
poetry or fiction.? White argues that law is a form of rhetoric that constitutes a community. By
reading legal texts as literature, we expose the ideological underpinnings and the stylistic
choices that disguise power as objectivity.? For instance, the language of a judicial opinion
often employs metaphors of "streams of commerce" or "walls of separation" to create a specific
reality. These literary devices do not just describe the law; they actively shape the legal
landscape.

Furthermore, the judicial process relies on the interpretation of ambiguity, a skill shared by
literary critics. When a judge interprets a vague statute or a precedent, they engage in an act of
imaginative reconstruction, considering the intent of the authors and the context of the text.
This hermeneutic activity bridges the gap between law and literature, suggesting that the
identity of the lawyer is essentially that of a reader and writer of texts. If law were merely
mathematics, it would require calculation; because it is law, it requires the literary imagination

to bridge the gap between the general rule and the specific case.*

Shakespeare and the Rhetoric of Mercy.

No exploration of the literary identity of law is complete without addressing William
Shakespeare. Shakespeare’s plays are deeply concerned with the nature of law, order, and
justice. In The Merchant of Venice, Shakespeare presents a clash between the strict letter of
the law and the equitable spirit of justice. Shylock demands his "pound of flesh" according to
the bond, representing the rigid, unyielding identity of law as a contract. Portia, disguised as a
young lawyer, uses the letter of the law against Shylock to save Antonio, famously pleading
for "The quality of mercy" which "is not strained."”

This play has shaped the legal profession's self-understanding for centuries. It encapsulates the
eternal tension within the law: the desire for certainty versus the need for fairness. The identity
of law, as suggested by Shakespeare, is a balancing act between rigor and equity. Portia’s
speech serves as a reminder that the law gains its legitimacy not from its strict enforcement,
but from its capacity for mercy. This literary concept has bled into actual legal jurisprudence,

influencing the development of equity courts in England and the discretionary powers of judges

2 James Boyd White, The Legal Imagination: Studies in the Nature of Legal Thought and Expression 3.
3 James Boyd White, The Legal Imagination: Studies in the Nature of Legal Thought and Expression 5.
4 Richard A. Posner, Law and Literature: A Misunderstood Relation 7.

5> William Shakespeare, “The Merchant of Venice” ActIV, Scene 1, line 184.
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today. The "Shakespearean" lawyer is one who recognizes that the law is a stage upon which

human morality is acted out, not merely a code to be mechanically applied.

Literature as a Mirror: Dickens, Kafka, and the Critique of Institutions.
While Shakespeare explores the ideals of legal justice, other authors have been instrumental in
critiquing the reality of legal institutions. Literature serves as a mirror, reflecting the law’s
impact on the human condition, often revealing a grotesque distortion of justice. This "Law in
Literature" approach reveals how legal institutions shape individual identity and how the law,
in turn, is perceived by society.

Perhaps no author has critiqued the identity of law more scathingly than Franz Kafka. In The
Trial and Before the Law, Kafka presents a vision of law that is obscure, inaccessible, and
ultimately oppressive.® Kafka’s parable "Before the Law" depicts a man from the country who
seeks admittance to the Law but is stopped by a doorkeeper. The man waits his entire life, only
to be told as he dies that the door was meant only for him. This narrative challenges the identity
of law as a source of justice and instead redefines it as a bureaucratic labyrinth designed to
exclude.’

Kafka’s influence on legal philosophy is profound; "Kafkaesque" has become a shorthand for
legal proceedings that are impossibly complex and dehumanizing. The "Kafkaesque" identity
of law warns us of the dangers of bureaucracy without accountability. By highlighting the
alienation inherent in blind adherence to procedure, literature forces the legal profession to
confront the potential for inhumanity within its own identity. It suggests that when law loses
its connection to the human narrative, it becomes a terrifying, incomprehensible force.

In the Victorian era, Charles Dickens utilized literature to critique the inefficiency and cruelty
of the legal system. In ‘Bleak House’, Dickens attacks the Court of Chancery, specifically the
endless case of ‘Jarndyce v. Jarndyce’.® The novel portrays a legal system that devours the lives
and fortunes of those it purports to serve. The identity of law here is not that of a protector, but
of a parasite. Dickens’ work did not merely reflect public opinion; it actively shaped it. The
public outrage generated by Bleak House contributed to the eventual reforms of the English
chancery system.’ Here, literature acts as a corrective force, dragging the law away from its

own rigid self-importance and forcing it to reckon with its social function.

¢ Franz Kafka, ‘The Trial’ in “The Complete Stories” 210.

7 Theodor W. Adorno, ‘Notes on Kafka’ in ‘Prisms’ 248.

8 Charles Dickens, ‘Bleak House’ 15.

% Patrick Brantlinger, “The Spirit of Reform: British Literature and Politics, 1832—-1867” (Harvard University
Press, 1977) 132.
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The Stranger and the Judgment of Character.

Literature also shapes the identity of law by questioning what constitutes evidence and guilt.
Albert Camus’ The Stranger presents a trial that is not about the murder committed, but about
the character of the defendant, Meursault. Meursault is convicted not because the facts prove
he killed with premeditation, but because he did not cry at his mother’s funeral.!” The legal
system in the novel exposes its true identity: a mechanism for enforcing social norms of
emotion and behavior.

This literary critique resonates with the legal realist school of thought, which argues that
judicial decisions are often influenced by the personal biases and social backgrounds of the
judges rather than purely legal reasoning. Camus forces the reader to acknowledge that the law
is not an objective machine but a human institution that judges the "soul" as well as the act.
This shapes the identity of law as a normative enforcer, suggesting that law is concerned with

conformity as much as it is with truth.

Literature and Judicial Empathy: The Nussbaum Thesis.

Beyond critique, literature serves a constructive role in shaping the identity of the judge and
the lawyer by cultivating empathy. The study of law, particularly in the formalist tradition,
emphasizes objectivity and emotional distance. Lawyers are trained to strip away emotion to
reach the "facts." However, deciding cases involving human suffering requires an
understanding of that suffering. Martha Nussbaum argues that literature is essential for civic
life because it fosters the '"narrative imagination"—the ability to empathize with the
experiences of others.!!

For the legal practitioner, reading literature is an exercise in perspective-taking. A judge
presiding over a custody dispute, a landlord-tenant eviction, or a sentencing hearing encounters
human stories that may be alien to their personal experience. Literature provides a safe space
to explore the complexities of motivation, grief, desperation, and love. Consider Harper Lee’s
“To Kill a Mockingbird’. The character of Atticus Finch has become the archetype of the moral
lawyer.!'? Finch’s identity is shaped not by his knowledge of the statute books, but by his ability
to stand in the shoes of his client, Tom Robinson, and his children. He teaches that the law is
not just about winning arguments, but about "walking around in another man's skin."

This pedagogical function of literature suggests that the identity of law is inherently tied to the

10 Albert Camus, ‘The Stranger’ (Penguin Classics 2000) 88.
! Martha C. Nussbaum, “Poetic Justice: The Literary Imagination and Public Life” (Beacon Press, 1995) 85.
12 Harper Lee, “To Kill a Mockingbird” (J.B. Lippincott & Co. 1960) 112.
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character of its practitioners. If lawyers are trained solely to be logical technicians, the law
becomes cold and mechanical. If they are also through the humanities, the law retains a
connection to justice. As Nussbaum suggests, without the empathetic engagement fostered by
literature, legal decision-making risks becoming a mere application of rules without regard for
context or equity.!® Therefore, literature shapes the identity of law by humanizing its agents. It

transforms the lawyer from a "hired gun" into a "counselor."

Nomos and Narrative: The Constitution as Story.

The concept of "identity" is central to the work of legal scholar Robert Cover. In his seminal
essay "Nomos and Narrative," Cover argues that legal interpretation takes place in a field of
pain and death, but it is grounded in the narratives of a community.!* Law is a "bridge"
connecting the reality of the present to the idealism of the past and future. The "identity" of a
legal system is its "Nomos"—its normative universe.

Cover’s theory implies that the Constitution is not just a legal document but a national epic. It
is a story we tell ourselves about who we are. When the Supreme Court interprets the
Constitution, they are engaging in a literary act of exegesis, similar to how a religious scholar
interprets a sacred text. This act of interpretation shapes the national identity. For example,
Brown v. Board of Education was not merely a change in legal doctrine; it was a rewriting of
the American narrative to reject segregation and embrace equality.'>

Literature aids in this process by providing alternative narratives that challenge the dominant
"Nomos." Slave narratives, feminist literature, and post-colonial texts have all served to expose
the gaps in the legal story of "liberty and justice for all." By insisting that their stories be heard,
marginalized groups force the law to expand its identity. The law evolves because the literature
of the oppressed forces a re-evaluation of the legal text. This dynamic interaction ensures that

the law remains a living entity rather than a fossilized relic.

The Psychological Dimension: Law and the Unconscious.
Finally, literature shapes the identity of law by revealing the psychological underpinnings of
legal rules. Sigmund Freud and later psychoanalytic theorists have used literature to understand
the "superego" function of the law. The law functions as an external superego, restricting the

id's aggressive and sexual drives. However, literature often explores what happens when the

13 Martha C. Nussbaum, “Poetic Justice: The Literary Imagination and Public Life,” 1995.
14 Robert M. Cover, ‘Nomos and Narrative’ (1983).
15 “Brown v. Board of Education”, 347 U.S. 483 (1954).
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law is internalized or when it fails to contain these drives.

In Billy Budd, Sailor by Herman Melville, Captain Vere is forced to execute the innocent Billy
Budd because the Mutiny Act demands strict adherence to the letter of the law. '®Vere’s tragic
decision highlights the "dilemma of legality"—the idea that strict adherence to the law can lead
to immoral outcomes. This novel forces the legal profession to confront its own subconscious
obsession with order over justice. It shapes the identity of law as a tragic endeavor, where
sometimes the judge must sacrifice the individual to preserve the rule of law. This tragic

sensibility is crucial for a mature understanding of legal authority.

Conclusion.

In conclusion, the relationship between law and literature is not a tertiary interest but a
foundational element of what law is and what it ought to be. Literature shapes the identity of
law by revealing its narrative nature, critiquing its institutional failures, fostering empathy in
its practitioners, and providing the alternative stories necessary for social progress. The
formalist view of law as a distinct, autonomous code is unsustainable in a world that demands
moral accountability from its legal systems.

From the "Quality of Mercy" in Shakespeare to the "Kafkaesque" nightmare of bureaucratic
alienation, literary metaphors provide the vocabulary through which we understand the law. If
law is stripped of its literary and humanistic roots, it risks becoming an "algorithm"—a rigid
process without a soul. The "Law and Literature" movement reminds us that the identity of the
lawyer is that of a storyteller and interpreter, and the identity of the judge is that of a wise
reader.

The law is not just a body of rules; it is.a "conversation" between the past and the present,
mediated through text. Literature is the essential partner in this conversation, ensuring that the
law remains connected to the depth and breadth of human experience. By engaging with
literature, the legal profession ensures that the law remains a living, breathing institution that
serves humanity rather than ruling over it. Ultimately, literature does not just adorn the law; it
constitutes its very identity, bridging the chasm between the ‘is’ of legal rules and the ‘ought’

of human justice.

16 Herman Melville, “Billy Budd, Sailor”.
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