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FEMALE PRISONERS AND THE LAW: A COMPARATIVE
ANALYSIS OF RIGHTS, PROTECTIONS, AND PENAL
STRUCTURES IN INDIA, THE UK, AND SOUTH AFRICA

AUTHORED BY - AJIT SINGH! & PRAGYA SRIVASTAVA?

The imprisonment of women presents a distinct and under-examined challenge within
contemporary penal systems, particularly in jurisdictions whose carceral frameworks were
historically designed around male offenders.2 Although women constitute a numerically small
proportion of prison populations, their incarceration raises disproportionately complex legal
and human rights concerns.* These concerns stem from gender-specific pathways into crime,
heightened vulnerability to custodial violence, reproductive and maternal health needs, and the
continued responsibility of care for dependent children. This paper undertakes a doctrinal and
comparative analysis of the legal position of female prisoners in India, the United Kingdom,
and South Africa. These jurisdictions are selected not merely for comparative convenience, but
because they share a common law lineage rooted in British colonial governance while having

evolved along sharply divergent constitutional and institutional trajectories.

In India, robust constitutional jurisprudence under Articles 14, 15(3), and 21 has articulated
expansive protections for women prisoners, yet these judicial standards coexist uneasily with
an outdated statutory framework and weak enforcement mechanisms. In the United Kingdom,
the absence of constitutional text has been offset by detailed statutory regulation and policy
reform, particularly following recognition of women’s distinct criminogenic profiles. In South
Africa, constitutional guarantees of dignity and humane detention are among the strongest

globally.®

International human rights law provides the normative lens through which these domestic
frameworks are assessed. Instruments such as the United Nations Rules for the Treatment of

Women Prisoners and Non-custodial Measures for Women Offenders (Bangkok Rules), the

! Research scholar, Nehru Gram Bharti (deemed to be University), Prayagraj

2 Assistant professor, Institute of law and social science, Prayagraj

% Penal Reform International, Global Prison Trends (PRI, London)

4 United Nations Office on Drugs and Crime, Handbook on Women and Imprisonment (UNODC, Vienna)
5 Constitution of the Republic of South Africa (1996), ss. 9, 10, 35(2)(e)
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Nelson Mandela Rules, CEDAW, and the CRC collectively articulate binding and persuasive

standards.

The international human rights framework governing the treatment of female prisoners reflects
a gradual but decisive shift away from gender-neutral conceptions of punishment toward a
recognition of women as a distinct rights-bearing group within carceral systems. This
framework is not merely aspirational; it imposes concrete legal and normative obligations on
States to reform prison laws, sentencing practices, and custodial conditions. The Bangkok
Rules, Mandela Rules, CEDAW, and the Convention on the Rights of the Child collectively
operate as an interlocking regime that redefines incarceration through the lenses of dignity,

equality, health, and proportionality.

The Nelson Mandela Rules constitute the foundational global standard for the treatment of all
prisoners and are universally acknowledged as authoritative interpretive guides for humane
detention. Although formally non-binding, they have acquired substantial normative force
through consistent reliance by constitutional courts and international monitoring bodies. For
female prisoners, the Mandela Rules establish minimum requirements relating to healthcare
equivalence, protection from abuse, disciplinary proportionality, and access to complaint
mechanisms. Importantly, Rule 24 affirms that prisoners are entitled to healthcare services
equivalent to those available in the community, thereby rejecting any dilution of health rights
on the basis of incarceration. When applied to women, this principle extends to reproductive
healthcare, mental health services, and protection against practices that would constitute

degrading treatment, such as inadequate menstrual hygiene or restraints during childbirth.

The Bangkok Rules represent a decisive evolution in international prison law by explicitly
acknowledging that gender neutrality in prison regulation produces substantive inequality.
These Rules impose affirmative obligations on States to adopt gender-responsive prison
systems, prioritise non-custodial measures for women offenders, and account for women’s
histories of trauma, abuse, and caregiving responsibilities. Unlike the Mandela Rules, the
Bangkok Rules directly address pregnancy, childbirth, childcare, and mental health,
recognising these as legally relevant dimensions of incarceration rather than peripheral welfare
concerns. Rule 48, for example, discourages the imprisonment of pregnant women and mothers
of young children, while Rules 5 and 6 mandate the provision of menstrual hygiene products

and gender-sensitive healthcare. The failure to implement these standards therefore constitutes
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not merely administrative inadequacy, but a breach of international expectations of substantive

equality.

CEDAW situates women’s imprisonment squarely within the broader framework of gender
discrimination. Although the Convention does not contain prison-specific provisions, its core
obligation under Article 2—to eliminate discrimination “in all fields”—extends unequivocally
to penal institutions. The CEDAW Committee has repeatedly clarified that State responsibility
does not diminish within custodial settings and that structural neglect of women prisoners’
needs amounts to indirect discrimination. When prison systems are designed around male
norms—such as uniform healthcare protocols, security measures, or disciplinary regimes—
they produce discriminatory outcomes for women, particularly in areas of reproductive
autonomy and bodily integrity. CEDAW thus provides the doctrinal basis for treating gender-

blind imprisonment as a form of systemic discrimination.

The Convention on the Rights of the Child introduces an additional layer of human rights
obligation by recognising that maternal incarceration has derivative effects on children who are
not offenders. Articles 3 and 9 require that the best interests of the child be a primary
consideration in all actions affecting them, including decisions relating to the imprisonment of
mothers. This obligation compels States to consider alternatives to custody, establish mother-
and-child units where detention is unavoidable, and ensure adequate nutrition, healthcare, and
developmental support for children residing in prisons. In this sense, the CRC transforms

maternal imprisonment from a purely penal matter into a rights issue implicating third parties.

Taken together, these instruments reject the notion that prisons are spaces of diminished
legality. Instead, they conceptualise incarceration as a site where human rights obligations are
intensified rather than suspended. The comparative analysis of India, the United Kingdom, and
South Africa must therefore be measured against this framework, not merely in terms of formal
ratification, but in the extent to which domestic legal systems internalise and operationalise
these international standards. The persistence of gender-insensitive prison laws across
jurisdictions demonstrates that compliance failures are rarely accidental; they are embedded in
legal structures that have yet to fully absorb the implications of international human rights law

for women in custody.

The imprisonment of women presents a distinct and under-examined challenge within

Page | 195


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 3 | Jan 2026 ISSN: 2581-8503

contemporary penal systems, particularly in jurisdictions whose carceral frameworks were
historically designed around male offenders. Although women constitute a numerically small
proportion of prison populations, their incarceration raises disproportionately complex legal
and human rights concerns. These concerns stem from gender-specific pathways into crime,
heightened vulnerability to custodial violence, reproductive and maternal health needs, and the
continued responsibility of care for dependent children. The failure of prison laws and
institutions to accommodate these realities exposes structural deficiencies that extend beyond
penological policy into the realm of constitutional rights and international human rights

obligations.

This paper undertakes a doctrinal and comparative analysis of the legal position of female
prisoners in India, the United Kingdom, and South Africa. These jurisdictions are selected not
merely for comparative convenience, but because they share a common law lineage rooted in
British colonial governance while having evolved along sharply divergent constitutional and
institutional trajectories. India retains a colonial prison statute supplemented largely through
judicial interpretation; the United Kingdom has incrementally reformed its prison system
through statute and policy without a written constitution; and South Africa, following its
constitutional transformation, has embedded explicit detainee rights within its supreme law.
Examining female incarceration across these systems therefore permits an inquiry into how
postcolonial legal inheritance, constitutional design, and institutional capacity shape the

protection of women’s rights in custody.

The central argument advanced in this paper is that gendered incarceration constitutes a
sustained site of human rights contestation in all three jurisdictions, albeit in different forms.
In India, robust constitutional jurisprudence under Articles 14, 15(3), and 21 has articulated
expansive protections for women prisoners, yet these judicial standards coexist uneasily with
an outdated statutory framework and weak enforcement mechanisms. In the United Kingdom,
the absence of constitutional text has been offset by detailed statutory regulation and policy
reform, particularly following recognition of women’s distinct criminogenic profiles; however,
implementation remains uneven and vulnerable to administrative retrenchment. In South
Africa, constitutional guarantees of dignity and humane detention are among the strongest
globally, yet persistent structural constraints, including overcrowding and public health
burdens, impede full realisation of these rights. These divergences reveal that formal legal

commitment alone is insufficient to secure substantive gender justice in custodial settings.
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International human rights law provides the normative lens through which these domestic
frameworks are assessed. Instruments such as the United Nations Rules for the Treatment of
Women Prisoners and Non-custodial Measures for Women Offenders (Bangkok Rules), the
Nelson Mandela Rules, the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), and the Convention on the Rights of the Child (CRC) collectively
articulate binding and persuasive standards that require States to recognise women prisoners as
rights-bearing subjects rather than marginal exceptions within penal systems. These
instruments impose obligations not only to prevent inhuman and degrading treatment, but also
to adopt gender-responsive prison laws, prioritise non-custodial measures, safeguard
reproductive autonomy, and protect the interests of children affected by maternal incarceration.
The extent to which domestic legal systems internalise and operationalise these obligations
forms a critical component of this analysis.

Rather than offering a descriptive account of prison conditions, this paper focuses on the
doctrinal architecture governing women’s imprisonment. It examines constitutional provisions,
statutory mandates, subordinate legislation, and judicial decisions to evaluate how legal
systems conceptualise dignity, equality, health, and accountability within prisons. By situating
female incarceration within a comparative postcolonial framework, the paper seeks to
demonstrate that the persistence of gender-blind penal structures is not an incidental
administrative failure, but a legally consequential omission with direct implications for human
rights compliance. In doing so, the study aims to contribute to the development of gender-
responsive penal law and to illuminate the legal reforms necessary to transform women’s

imprisonment from a site of systemic rights erosion into one of constitutional accountability.

The legal position of female prisoners in India is shaped by a paradoxical coexistence of
expansive constitutional jurisprudence and an antiquated statutory framework. While the
Constitution of India does not explicitly enumerate prisoners’ rights, judicial interpretation—
primarily under Articles 14, 15(3), and 21—has progressively constructed a rights-based
discourse that extends into custodial spaces. However, this jurisprudential development
operates against the backdrop of the Prisons Act, 1894, a colonial statute that remains the
primary legislative instrument governing prisons and is largely silent on gender-specific
protections. This structural dissonance has produced a regime in which constitutional ideals are

articulated at the apex but inadequately institutionalised at the operational level.
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Article 21, as expansively interpreted by the Supreme Court, forms the cornerstone of
prisoners’ rights jurisprudence. The Court has consistently held that incarceration does not
result in the forfeiture of fundamental rights, except to the extent necessarily curtailed by lawful
detention. In Sunil Batra v. Delhi Administration®, the Court affirmed that prisoners retain the
right to human dignity and protection against cruel, inhuman, or degrading treatment, thereby
importing substantive due process into custodial settings. This interpretative approach has
particular significance for women prisoners, whose custodial experiences are marked by
heightened vulnerability to violence, health neglect, and coercion. Nevertheless, Article 21°s
protections remain judicially implied rather than textually explicit, rendering enforcement

contingent upon litigation rather than statutory compliance.

The Court has also invoked Articles 14 and 15(3) to justify gender-specific safeguards within
prisons. In Sheela Barse v. State of Maharashtra’, the Supreme Court explicitly recognised the
distinct risks faced by women in custody, including sexual abuse and custodial violence, and
mandated the presence of female police personnel during interrogation and detention. This
judgment is significant not merely for its outcome, but for its doctrinal recognition that formal
equality is insufficient within custodial contexts and must be supplemented by protective
measures. However, such protections have remained episodic and case-specific, rather than

embedded within a comprehensive statutory regime.

The absence of legislative modernisation is most evident in the continued reliance on the
Prisons Act, 1894. Enacted under colonial rule, the Act prioritises discipline, control, and
administrative discretion, while omitting any reference to women’s healthcare, pregnancy,
menstruation, mental health, or childcare responsibilities. Prison administration is further
fragmented by the constitutional allocation of “prisons” to the State List, resulting in divergent
State Prison Manuals with inconsistent standards. This decentralisation has compounded
implementation failures, particularly in relation to female inmates who constitute a numerical

minority and are often deprioritised in budgetary and infrastructural planning.

Judicial intervention has partially addressed the lacuna relating to women prisoners with

children. In R.D. Upadhyay v. State of A.P8., the Supreme Court laid down detailed guidelines

& Sunil Batra v. Delhi Administration, (1978) 4 SCC 494.
7 Sheela Barse v. State of Maharashtra, (1983) 2 SCC 96.
8 R.D. Upadhyay v. State of A.P., (2007) 15 SCC 337.
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governing the treatment of children residing with incarcerated mothers, including provisions
for nutrition, healthcare, education, and protection from stigma. The judgment also
acknowledged the psychological harm caused by custodial environments and underscored the
State’s obligation to mitigate adverse effects on children who are themselves non-offenders.
While this decision represents one of the most comprehensive judicial engagements with
maternal incarceration in India, its impact has been uneven due to the absence of binding

statutory incorporation.

In response to sustained criticism, the Ministry of Home Affairs introduced the Model Prison
Manual, 2016, which for the first time consolidated gender-responsive recommendations
relating to women prisoners. The Manual addresses menstrual hygiene, antenatal and postnatal
care, prohibition of restraints during childbirth, counselling services, and the establishment of
creches and nurseries. However, its non-binding nature significantly undermines its
effectiveness. States retain discretion over adoption and implementation, resulting in persistent
disparities across jurisdictions. Empirical assessments by human rights bodies indicate that
access to sanitary products, gynaecological care, and mental health services remains

inconsistent, particularly in overcrowded district prisons.

Oversight mechanisms in India further weaken rights enforcement. Unlike jurisdictions with
independent prison inspectorates, India relies primarily on internal administrative supervision,

supplemented sporadically by the National Human Rights Commission and judicial visits.

Complaint mechanisms within prisons lack independence and confidentiality, discouraging
women from reporting abuse due to fear of retaliation. This institutional deficit has allowed

custodial violence and neglect to persist despite clear constitutional mandates.

From a human rights perspective, India’s framework illustrates the limits of rights protection
through judicial interpretation alone. While courts have articulated progressive standards
aligned with international instruments such as the Bangkok Rules and CEDAW, the absence
of comprehensive legislative reform and institutional accountability mechanisms has prevented
these standards from being fully realised. Female incarceration in India thus remains governed
by a rights-rich jurisprudence operating atop a structurally gender-blind penal architecture,

producing systemic gaps between law and lived reality.
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The legal regulation of female imprisonment in the United Kingdom is characterised by a
predominantly statutory and policy-driven framework, operating in the absence of a written
constitution. Unlike India and South Africa, the UK does not derive prisoners’ rights from
entrenched constitutional text; instead, protections for women in custody emerge from
legislation, delegated prison rules, equality law, and administrative policy, supplemented by
judicial review. This structure has enabled a comparatively flexible and reform-oriented
response to women’s incarceration, but has also rendered protections vulnerable to policy

reversals and uneven implementation.®

The statutory foundation of the UK prison system lies in the Prison Act 1952, which authorises
the establishment, regulation, and management of prisons, including women’s prisons.!® The
Act is supplemented by the Prison Rules 1999, which set out operational standards relating to
accommodation, healthcare, discipline, and contact with the outside world. While these
instruments are formally gender-neutral, they provide the legal basis upon which gender-
specific policies have been developed. Crucially, the Equality Act 2010 imposes a public
sector equality duty, requiring prison authorities to eliminate discrimination and advance
equality of opportunity on the basis of sex. This statutory duty has been central to framing

women’s imprisonment as an equality issue rather than a matter of discretionary welfare.

A significant doctrinal shift in the UK approach to women prisoners followed the publication
of the Corston Report (2007), which provided a systemic critique of the gender-blind nature
of the criminal justice system. The Report identified that women offenders typically present
lower risks to public safety and are more likely to have experienced domestic violence, sexual
abuse, mental illness, and economic marginalisation.* Corston’s core contribution lay in
reframing women’s imprisonment as a structural failure of policy rather than individual
deviance, leading to a call for “radically different” responses to female offending. Although the
Report itself lacked binding legal force, it profoundly influenced subsequent policy
development and judicial attitudes.

In response, the UK government introduced a series of reforms aimed at reducing the female

prison population and mitigating the harms of incarceration. The Female Offender Strategy

® McGowan, L., “Women Prisoners and Penal Policy in the UK,” Modern Law Review (Year)
10 Prison Act, 1952 (UK)

Page | 200


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 3 | Jan 2026 ISSN: 2581-8503

(2018) explicitly prioritised community-based alternatives to custody, recognising that short
custodial sentences are particularly damaging for women and their dependents.® This strategy
aligns closely with the Bangkok Rules’ emphasis on non-custodial measures and represents one
of the strongest policy commitments among common law jurisdictions to reducing women’s
imprisonment. However, the strategy remains policy-based rather than statutorily entrenched,

limiting its enforceability.

One of the most developed areas of protection within the UK system concerns pregnant women
and mothers in custody. Mother and Baby Units (MBUS) operate within selected women’s
prisons, allowing infants to reside with their mothers for a defined period where it is assessed
to be in the child’s best interests. Decisions regarding admission to MBUs are subject to
procedural safeguards, including multidisciplinary assessments and appeal mechanisms,
reflecting a rights- conscious approach influenced by the CRC. Nonetheless, the limited
number of units and restricted capacity have resulted in inconsistent access, raising concerns

about equality and arbitrariness.

Judicial oversight in the UK functions primarily through judicial review, which enables courts
to scrutinise the lawfulness, reasonableness, and proportionality of prison decisions. In R
(Howard League for Penal Reform) v. Lord Chancellor,!! the Court of Appeal affirmed the
importance of protecting vulnerable groups within the criminal justice system and underscored
the State’s duty to ensure effective access to justice for those in custody. While courts have
generally been reluctant to interfere in prison administration, they have intervened where
failures implicate fundamental rights, particularly in cases involving healthcare, segregation,
and safety.

Institutional oversight represents one of the UK system’s most significant strengths. The HM
Inspectorate of Prisons conducts independent inspections of women’s prisons and publishes
detailed reports assessing compliance with human rights standards, including the Bangkok
Rules. These reports have consistently highlighted systemic problems such as high levels of
self-harm among women prisoners, inadequate mental health provision, and the corrosive
effects of overcrowding. The Prisons and Probation Ombudsman further provides an avenue

for independent investigation of deaths and complaints, reinforcing accountability mechanisms

1 R (Howard League for Penal Reform) v. Lord Chancellor, [2017] EWCA Civ 224
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absent in many other jurisdictions.

Despite these advances, the UK system remains subject to structural limitations. High rates of
self-harm among women prisoners, particularly those on remand or serving short sentences,
reveal the persistence of trauma within custodial environments. Resource constraints, staffing
shortages, and the erosion of rehabilitative programmes during periods of austerity have
undermined policy commitments. Moreover, the lack of constitutional entrenchment means that
protections for women prisoners depend heavily on political will and administrative continuity

rather than legally enforceable rights.

From a comparative perspective, the United Kingdom demonstrates how statutory regulation
and institutional oversight can partially compensate for the absence of constitutional

guarantees.

However, the reliance on policy rather than binding legislation exposes gender-responsive
reforms to instability. While the UK exhibits stronger alignment with international human rights
norms than India in terms of implementation, its framework ultimately illustrates the limitations

of a rights architecture that remains administratively, rather than constitutionally, grounded.

South Africa presents one of the most constitutionally explicit frameworks governing the rights
of prisoners, including women in custody. Unlike India and the United Kingdom, the South
African Constitution directly recognises detainees as rights-bearing subjects and articulates
minimum standards for conditions of detention. This constitutional clarity is a product of the
post-apartheid legal order, which consciously repudiated the historically abusive penal practices
of the past and embedded human dignity as a foundational value. The regulation of female
incarceration in South Africa therefore operates within a rights architecture that is textually

entrenched, legislatively elaborated, and judicially enforceable.

The constitutional foundation of prisoners’ rights is found in Section 35(2)(e) of the
Constitution of the Republic of South Africa, 1996, which guarantees that “everyone who is
detained” has the right to conditions of detention consistent with human dignity, including
adequate accommodation, nutrition, reading material, and medical treatment. This provision is
complemented by Section 10, which protects dignity as an inviolable right, and Section 9,

which prohibits discrimination on the basis of sex. Together, these provisions establish a
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constitutional mandate requiring gender-responsive prison conditions rather than mere formal
equality. Unlike jurisdictions where prisoners’ rights must be judicially inferred, South Africa’s

constitutional text explicitly extends human rights protections into custodial spaces.

This constitutional commitment is operationalised through the Correctional Services Act 111
of 1998 (CSA), which represents a decisive break from punitive, security-centric models of
incarceration. The Act mandates separation of women from men, gender-appropriate
healthcare, and special protection for pregnant women and mothers. Section 12(2)(a) of the
CSA expressly prohibits the use of mechanical restraints on women during labour, childbirth,
and immediately thereafter, reflecting direct incorporation of international standards into
domestic law. Section 20 permits mothers to retain infants with them in prison until the age of
two, subject to conditions safeguarding the child’s welfare. These provisions render South
Africa one of the few jurisdictions in which maternity protections for women prisoners are not

merely policy-based but statutorily guaranteed.

Judicial interpretation has reinforced these constitutional and statutory obligations. In Stanfield
v. Minister of Correctional Services, the High Court affirmed that detention conditions
incompatible with dignity violate constitutional rights and require remedial intervention.*
Courts have repeatedly emphasised that resource constraints do not absolve the State of its
constitutional duties, particularly where systemic conditions expose detainees to harm. This
jurisprudence has elevated prisoners’ rights from administrative concerns to matters of
constitutional accountability, thereby strengthening avenues for legal redress available to

women prisoners.

Oversight mechanisms further distinguish the South African system. The Judicial
Inspectorate for Correctional Services (JICS), established under the CSA, functions as an
independent monitoring body tasked with inspecting correctional centres, investigating
complaints, and reporting annually to Parliament.’? The existence of a statutorily mandated
inspectorate enhances transparency and provides institutional oversight absent in many
postcolonial jurisdictions. JICS reports have been particularly significant in documenting
conditions affecting women prisoners, including overcrowding, healthcare deficiencies, and

exposure to gender-based violence.

12 Judicial Inspectorate for Correctional Services, Annual Report (South Africa).
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The treatment of mothers and children in custody further illustrates the gap between law and
practice. Although statutory provisions authorise Mother-and-Baby Units and mandate infant
healthcare, infrastructural limitations and uneven compliance have constrained their

availability.

The persistence of these gaps underscores that constitutional entrenchment alone cannot

guarantee substantive rights without sustained institutional investment.

From a comparative standpoint, South Africa exemplifies the strongest formal legal
commitment to the rights of female prisoners among the three jurisdictions examined. However,
its experience also demonstrates that constitutional and legislative progress may be neutralised
by structural constraints rooted in socio-economic inequality and institutional capacity deficits.
The South African case thus reveals that while explicit constitutional recognition is a necessary
condition for rights protection, it is not sufficient to ensure full compliance with international

human rights standards governing women’s imprisonment.

The incarceration of women engages the core of contemporary human rights law because
detention restricts liberty but does not extinguish the substantive rights guaranteed under
constitutional and international legal regimes. Female imprisonment therefore operates as a

critical test of a State’s commitment to human dignity, equality, health, and accountability.

Across India, the United Kingdom, and South Africa, the treatment of women in custody reveals
how gender-neutral penal frameworks systematically generate rights violations when they fail

to accommodate women’s distinct biological, social, and caregiving realities.

At the foundation of this correlation lies the right to dignity, which functions as both a
constitutional value and a justiciable human right. Internationally, dignity is embedded in the
Mandela Rules, which reject the premise that punishment may entail suffering beyond the
deprivation of liberty. South Africa explicitly constitutionalises this principle under Section 10
and Section 35(2)(e), while India and the UK protect dignity through judicial interpretation and
statutory frameworks respectively. However, practices such as inadequate menstrual hygiene,
invasive searches, unsafe childbirth conditions, and overcrowded accommodation
disproportionately degrade the dignity of women prisoners, converting administrative neglect

into a rights violation rather than a policy failure.
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The right to equality and non-discrimination further exposes the inadequacy of gender-blind
prison laws. CEDAW requires States to eliminate both direct and indirect discrimination against
women in all spheres, including penal institutions. When prison systems are designed around
male norms—uniform healthcare protocols, security regimes, or disciplinary measures—they
produce unequal outcomes for women, particularly in relation to reproductive health and mental
well-being. This structural discrimination is evident in India’s reliance on judicial safeguards
without statutory codification, the UK’s uneven implementation of gender-responsive policies,
and South Africa’s struggle to operationalise constitutionally mandated protections amid

resource constraints.

The right to health, recognised under international human rights law and incorporated through
the Mandela Rules and CEDAW, acquires heightened significance in custodial settings. Rule
24 of the Mandela Rules mandates equivalence of healthcare between prisons and the
community, a standard that becomes critical for women due to higher incidences of mental
illness, histories of abuse, and reproductive healthcare needs.™® Failures to provide antenatal
care, postnatal support, HIV and tuberculosis treatment, or psychological services therefore
constitute violations of the right to health rather than discretionary welfare shortcomings. South
Africa’s high HIV prevalence among female prisoners, India’s inconsistent gynaecological
care, and the UK’s persistent mental health crises collectively illustrate systemic non-

compliance with this obligation.

Maternal incarceration further implicates the rights of the child, transforming women’s
imprisonment into a multi-subject human rights concern. The Convention on the Rights of the
Child mandates that the best interests of the child be a primary consideration in all actions
affecting them, including decisions regarding maternal detention.'* The incarceration of
mothers without adequate nursery facilities, nutrition, healthcare, or developmental support
violates children’s rights independently of the legality of the mother’s detention. Judicial
recognition of this principle in R.D. Upadhyay v. State of A.P., structured Mother-and-Baby
Units in the UK, and statutory provisions in South Africa reflect varying degrees of compliance,

yet all remain limited by infrastructural and policy constraints.

13 United Nations, Nelson Mandela Rules (2015), Rule 24.
14 Convention on the Rights of the Child (1989), Arts. 3and 9

Page | 205


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 3 | Jan 2026 ISSN: 2581-8503

Finally, the right to protection from torture, cruel, inhuman, or degrading treatment
underscores the urgency of gender-responsive prison governance. Women prisoners face
heightened risks of custodial sexual violence, coercion, and retaliation for complaints. Weak
oversight mechanisms, particularly in India, and institutional incapacity, as seen in South
Africa, undermine the right to remedy—an essential component of human rights enforcement.®
The existence of inspectorates and complaint bodies in the UK and South Africa demonstrates

that oversight is not merely administrative but integral to rights protection.

Collectively, these dimensions establish that female incarceration is not a marginal penal issue
but a concentrated site of human rights vulnerability. The comparative analysis demonstrates
that constitutional text, statutory detail, and institutional oversight must operate in tandem to
prevent rights erosion. Where any of these elements is absent or weak, women’s imprisonment
becomes a mechanism through which structural discrimination is reproduced rather than
remedied. Human rights law thus demands not only restraint in punishment but affirmative
legal and institutional measures to ensure that women in custody remain full rights-bearing

subjects.

This comparative doctrinal inquiry demonstrates that the incarceration of women remains one

of the most persistent sites of human rights vulnerability within contemporary penal systems.

Across India, the United Kingdom, and South Africa, female imprisonment exposes a recurring
structural flaw: prison laws and institutions continue to operate on gender-neutral assumptions
that fail to accommodate women’s distinct biological, social, and caregiving realities. While
each jurisdiction exhibits varying degrees of legal commitment to women’s rights in custody,
none has succeeded in fully translating constitutional or statutory recognition into uniformly

rights- compliant custodial practice.

The analysis reveals that legal architecture alone is insufficient to secure substantive human
rights protection. India illustrates the limitations of judicially constructed rights operating in the
absence of legislative modernisation. Despite expansive constitutional interpretation under
Articles 14, 15(3), and 21, the continued reliance on the Prisons Act, 1894 entrenches a penal

framework fundamentally incompatible with contemporary human rights norms.2 The United

15 Human Rights Watch, Women Behind Bars (HRW)
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Kingdom demonstrates how statutory regulation and policy innovation can mitigate gendered
harms, yet also exposes the fragility of rights protections when they are grounded primarily in
executive policy rather than entrenched legal mandates. South Africa offers the strongest formal
commitment through explicit constitutional guarantees and comprehensive legislation, but its
experience underscores how socio-economic inequality and institutional capacity deficits can

neutralise even the most progressive legal frameworks.

From a human rights perspective, the failure to ensure gender-responsive incarceration
constitutes a breach of multiple intersecting obligations under international law. Non-
compliance with the Bangkok Rules reflects not merely administrative oversight but a
substantive denial of equality under CEDAW. Inadequate healthcare provision violates the
Mandela Rules’ requirement of equivalence of care, while deficiencies in maternity and
childcare arrangements infringe the rights of children under the CRC. These violations persist
because women’s imprisonment continues to be treated as an exception within penal discourse

rather than as a distinct rights-bearing context demanding affirmative legal responses.

Meaningful reform must therefore proceed on three interdependent planes: legislative,
institutional, and judicial. First, legislative reform is imperative, particularly in India. The
repeal and replacement of the Prisons Act, 1894 with a gender-responsive prison statute is
essential. Such legislation must codify protections relating to reproductive healthcare, mental
health services, prohibition of restraints during childbirth, menstrual hygiene, and the rights of
children residing with incarcerated mothers. Incorporating the Bangkok Rules into domestic
law would convert aspirational standards into enforceable obligations. In the United Kingdom,
embedding key policy commitments—such as diversion from custody and trauma-informed
care—into primary legislation would reduce reliance on executive discretion and enhance
accountability. South Africa must strengthen legislative mechanisms to ensure adequate
resource allocation for healthcare and infrastructure, translating constitutional guarantees into

operational reality.

Second, institutional reform must focus on independent oversight and accountability. The
comparative analysis demonstrates that jurisdictions with statutory inspectorates and
transparent reporting mechanisms are better positioned to detect and address systemic abuse.
India’s absence of an independent national prison inspectorate remains a critical deficiency.

Establishing a statutory oversight body with investigative and enforcement powers would
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significantly enhance rights protection. Even in jurisdictions with existing oversight structures,
such as the UK and South Africa, inspectorates must be adequately resourced and empowered

to ensure compliance rather than merely document violations.

Third, judicial engagement must shift from episodic intervention to structural
enforcement. Courts should move beyond issuing isolated directives and adopt supervisory
and continuing mandamus approaches where systemic violations persist. Judicial reliance on
international human rights instruments as interpretive guides should be strengthened,
reinforcing the normative authority of the Bangkok Rules, Mandela Rules, CEDAW, and CRC
within domestic legal orders. Such engagement would further consolidate the principle that

imprisonment does not dilute the State’s human rights obligations but intensifies them.

Ultimately, the treatment of female prisoners operates as a barometer of a legal system’s
commitment to substantive equality and human dignity. This study demonstrates that gender-
responsive incarceration is not a matter of benevolence or administrative preference, but a legal
imperative grounded in constitutional mandates and international human rights law. Without
comprehensive reform, women’s prisons will continue to function as spaces where structural
discrimination is reproduced rather than remedied. Transforming these spaces into sites of
constitutional accountability requires sustained legislative action, institutional capacity-
building, and judicial vigilance—conditions without which the promise of human rights

remains unfulfilled behind prison walls.
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