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ABSTRACT

The Indian criminal laws, originally enacted during the colonial era, have long required an overhaul
to address their deficiencies and meet the evolving demands of modern times. The criminal justice
system in India has faced numerous challenges, including delayed investigations, case backlogs, low
conviction rates, and violations of the rights of both victims and the accused. To address these issues,
on December 25, 2023, the President of India approved three new criminal law bills, effectively
replacing the outdated British-era laws. These new acts include the Bharatiya Nyaya Sanhita 2023,
which replaces the Indian Penal Code 1860; the Bharatiya Nagarik Suraksha Sanhita 2023, which
replaces the Code of Criminal Procedure 1973; and the Bharatiya Sakshya Adhiniyam 2023, which
replaces the Indian Evidence Act 1872. In response to the dynamic changes in the criminal justice
system and the evolving needs of society, the Bharatiya Nyaya Sanhita 2023 incorporates community
sentencing as one of the six prescribed forms of punishment for petty offenses. This marks a
significant shift from traditional sanctions under the IPC. Integration of community sentencing into
the Indian framework represents a progressive step towards a more rehabilitative and reformative
justice system. This paper aims to analyse the necessity for alternative forms of punishment and

examine the potential challenges in its implementation.

INTRODUCTION:
Punishing offenders is a fundamental role of all civil states. The occurrence of crime and its
consequences have always intrigued human minds. But over the past two centuries, people’s idea
about the methods of punishment have been significantly altered due to rapidly shifting social values
and sentiments. Today, the central issue is whether society should view a criminal as a nuisance to
eliminate or an enemy to destroy or a patient to treat or a rebellious child to discipline or something

else entirely. Should criminals be punished merely to demonstrate to others, what will be the result



of an anti-social behaviour?

In ancient India, the system of punishment was based on the principles of deterrence and retribution.
In ancient and medieval India, various forms of punishment include flogging, mutilation, branding,
stoning, pillory, security bond, ostracism, exile, banishment, forfeiture of property. In modern
society, offenders are isolated in the prisons with the aim of reforming them. Over time, the objective
of punishment has evolved to focus on both deterrence and reformation. Bharatiya Nyaya Sanhita
2023 introduced community service as a form of punishment, highlighting a focus on reformative
justice.

METHODOLOGY:

The analytical research approach has been used and followed in this study. The primary contents in
this paper depend on the data and information that have been gathered from the existing studies and
reports of the government. The secondary documents include Websites, Articles, and other mass

media sources which were available.

OBJECTIVE:
» To find out the need for community sentencing in India
» To predict the efficacy of community sentencing in India
» To suggest the suitable measures to be adopted for successful implementation of community

service

STATEMENT OF PROBLEM:
The problem addressed in this research is the need to evaluate the effectiveness of community service
as a punitive measure under the Bharatiya Nyaya Sanhita 2023, considering its potential to offer a
rehabilitative alternative to traditional punishments, its impact on recidivism rates, and the practical

challenges of its implementation within the Indian criminal justice system.

HISTORY OF COMMUNITY SENTENCING INITIATIVES IN INDIA:
Community service as a form of punishment is not new to our country. The Juvenile Justice (Justice
and Protection of Children) Act of 2015 gives the Juvenile Justice Board the authority to order

juvenile offenders to complete community service which will be supervised by an organisation, a



designated individual, or a group of individuals the board designates.?

The Indian Penal Code (Amendment) Bill of 1978 (‘The Bill") proposed the introduction of
community service orders, which were largely deemed satisfactory. According to the Bill, offenders
aged eighteen and above could be mandated to perform a specified number of hours of unpaid work,
subject to certain conditions. The Bill required the offender's consent for the community service, and
the court had to ensure that the individual was capable of performing the assigned tasks. Community
sentencing could be imposed for offences carrying penalties of less than three years of imprisonment,
with work hours ranging from forty to one thousand hours.

However, this provision created a significant discrepancy, as Section 51 of the Factories Act, 1948,
stipulates that no adult worker should work more than forty-eight hours per week in a factory. Given
this standard, the maximum community sentence for an offender convicted of an offence punishable
by less than three years should have been capped at several months. This raised concerns that
offenders committing less severe offences could potentially face a maximum of five months of

community service, which might be disproportionate to the severity of their crimes.

One argument against this issue was that the duration specified in the Bill did not need to align with
the Factories Act since the service was mandated as a form of punishment for criminal activities,
rather than regular employment. Despite this, the Bill ultimately lapsed with the dissolution of the
Lok Sabha, leaving the issue unresolved. Nonetheless, the Bill marked the first attempt to incorporate

community service as a form of punishment under the Indian Penal Code.

The 156th Law Commission Report of 1997 also addressed the proposed amendment of Section 53
of the Indian Penal Code to include community service as an authorized form of punishment. The
report examined Clause 27 of the Indian Penal Code (Amendment) Bill of 1978, which aimed to
outline the parameters of community service. Ultimately, the Commission concluded that the open-
air prison system was a more effective correctional measure than community service, thus refraining

from endorsing the incorporation of community service as a criminal sanction.?

1 Juvenile Justice (Care and Protection of Children) Act 2015, S 18
2 Mitali Agarwal, Beyond The Prison Bars: Contemplating Community Sentencing In India, NUISLAWREVIEW, (Jul
10, 2024, 8:30 AM), https://nujslawreview.org/wp-content/uploads/2019/10/12.1-Agarwal.pdf



https://nujslawreview.org/wp-content/uploads/2019/10/12.1-Agarwal.pdf

COMMUNITY SENTENCING AND INDIAN JUDICIARY:

The judiciary has persisted in using its discretionary powers to actively seek to construe community
sentencing as a kind of punishment for criminal acts, irrespective of the previously stated fruitless
legislative initiatives. It is important to note that community service is not specifically covered by
any law in India. Instead, orders pertaining to it are made by the court using its discretionary power
to impose any other orders it sees fit. High courts are empowered to impose any orders necessary to

uphold the rule of law under Section 482 of the Code of Criminal Procedure.

In Sunita Gandharva vs. State of M.P. and Anr3 the Madhya Pradesh High court shed light on
community sentencing by stating that “In certain cases, it offers an opportunity to diminish the ego
of an accused facing trial for offenses that provided them with psychological gratification or
malicious pleasure during the commission of such crimes. This allows the accused to be reintegrated
into mainstream society and be accepted by the community. Through the concept of community

service, the inherent qualities of love, compassion, mercy, and service can be reignited.”

In Babu Singh v. State of U.P., 4the Supreme Court advocated for the development of restorative
measures such as community service, meditative exercises, and educational programs as innovative

approaches to rehabilitate offenders.

In the case of State Tr. P.S. Lodhi, New Delhi vs. Sanjeev Nandas, the Supreme Court noted that in
many countries, convicts willingly participate in community service. The court emphasized that
serving the community is not merely a form of punishment but a means for the convict to give back
to society. Considering the facts of the case, where the convict was responsible for the deaths of six
individuals, the court deemed it fitting to impose a two-year community service sentence instead of

further imprisonment.

In Vishal S. Awtani v. State of Gujarat®, the Gujarat High Court thoroughly examined the nature of

community service, questioning whether it constitutes a sentence, punishment, reparation, or

3 Sunita Gandharva vs. State of M.P. and Anr, 2020 SCC OnLine MP 2193.
4 Babu Singh v. State of U.P., (1978) 1 SCC 579.

5 State Tr. P.S. Lodhi, New Delhi vs. Sanjeev Nanda, AIR 2012 S.C. 3104.
6 Vishal S. Awtani vs. State of Gujarat, C/WPPIL/108/2020



reformation. The court concluded that community service is not a punishment in the traditional sense
but rather a form of reparation. The court highlighted the various benefits of community service as a
sentence and directed the state to develop a policy mandating community service for individuals
caught without face masks, as per COVID-19 guidelines. Additionally, those violating COVID-19
protocols would be required to perform community service at COVID care centres. This progressive

judgment was subsequently stayed by the Supreme Court.

In the case of Parvez Jilani Shaikh v. State of Maharashtra?, the Court mandated the accused to

perform community service at B.A.R.C Hospital.

In Manoj Kumar v. State (Govt. of NCT of Delhi), 8the Court ordered the accused to perform
community service at Lok Nayak Jai Prakash Narayan Hospital every Saturday and Sunday for one

month.

Therefore, despite not being formally codified in statute books and after dismissing the
recommendations to include it in sentencing policies, courts have made numerous attempts to
implement it. The courts retain discretionary power to impose sentences, though this power is subject

to certain limitations.

NEED FOR COMMUNITY SENTENCING IN INDIA:

e Overcrowded Prisons:
Indian prisons are notoriously overcrowded, leading to inhumane living conditions and the inability
to provide adequate care and rehabilitation. According to the National Crime Records Bureau
(NCRB), the occupancy rate in Indian prisons often exceeds 100%, straining resources and
infrastructure. Community sentencing can alleviate this burden by diverting non-violent offenders

from prison to community service, thereby reducing the number of inmates.

e Rehabilitation and Reintegration:
Community service provides offenders with an opportunity to reform and reintegrate into society.

Unlike traditional imprisonment, which often leads to stigmatization and recidivism, community

7 Parvez Jilani Shaikh v. State of Maharashtra, Criminal case No. 3160 of 2015
& Manoj Kumar v. State (Govt. of NCT of Delhi), 2022/DHC/005684



sentencing focuses on rehabilitation. Offenders engage in constructive activities that benefit society,

fostering a sense of responsibility and improving their prospects for future employment.

e Cost-Effective:
Incarceration is expensive, with the government spending substantial amounts on maintaining
prisons and supporting inmates. Community sentencing is a cost-effective alternative as it reduces
the financial burden on the state. Offenders contribute positively to the community without the need

for extensive state resources.

e Restorative Justice:
Community service aligns with the principles of restorative justice, which emphasizes repairing the
harm caused by criminal behaviour. It allows offenders to directly contribute to the well-being of the
community they have wronged, promoting a sense of accountability and empathy. This approach can

lead to greater satisfaction among victims and society, as it visibly addresses the harm caused.

e Anxiety and Depression:
The sudden transition from freedom to the highly controlled environment of a prison can be extremely
distressing for petty offenders. Many experiences anxiety and depression as they grapple with the
reality of incarceration. The constant presence of authority, the loss of personal autonomy, and the
uncertainty about their future contribute to these feelings. The initial shock of imprisonment often
leads to a significant increase in stress levels, exacerbating mental health issues.

e Loss of Identity and Self-Worth:
Being imprisoned strips individuals of their personal identity and autonomy. Petty offenders, in
particular, may struggle with the loss of self-worth as they are forced to conform to the dehumanizing
routines of prison life. The label of “criminal” can lead to internalized shame and guilt, further eroding
their sense of self. This loss of identity can have long-lasting effects, making it difficult for

individuals to reintegrate into society after their release.

e Exposure to Violence and Trauma:
Prisons are often violent environments where the threat of physical and psychological harm is ever-

present. Petty offenders, who are typically less hardened than their counterparts convicted of serious



crimes, are especially vulnerable to victimization. Exposure to violence and the constant need to
remain vigilant can lead to post-traumatic stress disorder (PTSD) and other trauma-related conditions.

The fear and stress associated with potential violence can cause significant psychological damage.

e Social Isolation and Loneliness:
Incarceration leads to isolation from family, friends, and the broader community. For petty offenders,
this isolation can be particularly devastating. The absence of social support exacerbates feelings of
loneliness and abandonment. Regular interactions with loved ones are limited, and the loss of these
essential social connections can lead to severe emotional distress. The lack of social support can also

hinder rehabilitation efforts, making it more challenging for offenders to adjust to life outside prison.

e Stigma and Reintegration Challenges:
The stigma of having been incarcerated can have long-term psychological effects on petty offenders.
Even after serving their sentence, they may face discrimination and social exclusion. This stigma can
impact their self-esteem and confidence, making it difficult to secure employment and rebuild their
lives. The fear of judgment and rejection from society can lead to social withdrawal and increased

feelings of hopelessness.

COMMUNITY SENTENCING IN THE BHARATIYA NYAYA SANHITA:

Bharatiya Nagarik Suraksha Sanhita 2023 defines community service as the work which the Court
may order a convict to perform as a form of punishment that benefits the community, for which he

shall not be entitled to any remuneration.®

The Indian Penal Code included several forms of punishment, such as the death penalty, life
imprisonment, rigorous or simple imprisonment, forfeiture of property, and fines.10 Section 4 of The
Bharatiya Nyaya Sanhita 2023 adds community service to this list of punishments. The following
provisions of BNS provides for the punishment of community sentencing:

» Public servant unlawfully engaging in trade!!

° Bharatiya Nagarik Suraksha Sanhita 2023, Explanation to Section 23
10 Indian penal code 1860, S 53
11 Bharatiya Nyaya Sanhita 2023, S 202



> Non-appearance in response to a proclamation under section 84 of BNSS, 202312

> Attempt to commit suicide to compel or restrain exercise of lawful power 13

» Theft where the value of the stolen property is less than five thousand rupees and a person is
convicted for the first time and returns or restores the value of property. 14

» Misconduct in public by a drunken person. 15

» Defamationt6

I. Eligibility for Community Service

a) Minor Offences

Community service is generally designated for minor offences, non-violent crimes, and first-
time offenders, ensuring the punishment matches the severity of the crime.

b) Judicial Discretion

Judges can exercise discretion in assigning community service, considering the nature of the

offence, the circumstances surrounding the case, and the offender's background.

I1. Duration and Character of Service
a) Duration
Based on the seriousness of the offence, the court decides how many hours of community
service to assign.

b) Character of the service

The type of community service assignment is chosen so that it suits the offender’s skills and
benefits the community. Examples include doing community development initiatives,

collaborating with non-profits, and cleaning public areas.

COMMUNITY SERVICE PRACTICES IN OTHER COUNTRIES:
The United Nations Standard Minimum Rules for Non-Custodial Measures (Tokyo Rules) encourage
member states to adopt alternatives to imprisonment, such as verbal sanctions and economic

penalties.

12 Bharatiya Nyaya Sanhita 2023, S 209

3Bharatiya Nyaya Sanhita 2023, S 226

14 Bharatiya Nyaya Sanhita 2023, Proviso to S 303 cl. 2
15 Bharatiya Nyaya Sanhita 2023, S 355

16 Bharatiya Nyaya Sanhita 2023, S 356 cl.2



» Zimbabwe:
In 1992, a survey conducted by the Ministry of Social Affairs in Zimbabwe revealed that 60% of the
prison population comprised petty criminals. As a result, Zimbabwe introduced community service

program.1?

» United Kingdom:
In the United Kingdom, the Ministry of Justice oversees community service, often referred to as
“payback to the community.” When a person is convicted but not sentenced to jail, the court may
mandate Community Payback, where the offender performs unpaid work, such as removing graffiti,
as prescribed by the Ministry of Justice.

Community service can be imposed under the following conditions:
I.  The court believes the offender will stop committing crimes if given an alternative to jail,
ii.  The offender is a first-time offender,

iii.  The offender has a mental illness that influences their behaviour. 18

» Australia:
In Australia, each state operates its own criminal justice system and community service programs due
to the federal structure. Community service, commonly known as Community Based Corrections,
can be summarized as follows:
i.  Community service can range from 40 to 750 hours and must be completed within a maximum
of 5 years.
ii. Probation officers assess the offender's suitability for community service and provide

recommendations to the court.

Overall, it can be concluded that community service as an alternative to imprisonment has been

effective in the analysed jurisdictions, successfully reducing both prison congestion and recidivism

7 Ram Subramaniam, Zimbabwe: The promise of the community service order is forestalled by court congestion and
political crisis, Vera, (Jul 10, 2024, 11: 00 AM), https://www.vera.org/news/zimbabwe-the-promise-of-the-community-
service-order-is-forestalled-by-court-congestion-and-political-crisis

18 Priyal Palak, COMMUNITY SERVICE IN THE INDIAN CRIMINAL JUSTICE SYSTEM, WIRL, Jan — Feb 2023, at
5



https://www.vera.org/news/zimbabwe-the-promise-of-the-community-service-order-is-forestalled-by-court-congestion-and-political-crisis
https://www.vera.org/news/zimbabwe-the-promise-of-the-community-service-order-is-forestalled-by-court-congestion-and-political-crisis

rates.19

» Oklahoma, United States:
The Oklahoma Community Sentencing Act, implemented in 2000, mandates that each county
establish its own community sentencing system. Community sentencing can include community
service (with or without compensation), substance abuse treatment, education and literacy programs,
and employment opportunities with job skills training. Before sentencing, an assessment using the
Level of Services Inventory (LSI) is conducted to evaluate the offender across various parameters.
Only those offenders with moderate scores are eligible for community sentencing. If a comprehensive
assessment via the LSI or another approved method is not feasible, the offender will be considered
ineligible for community services. Additionally, the process must include a written supervision plan

and an appropriate community punishment, which are subject to court review.20

CHALLENGES IN IMPLEMENTING COMMUNITY SERVICE IN INDIA:

o Lower recidivism rates:

The goal of imprisonment is to discourage future criminal behaviour since criminals' mindsets are
hard to alter and require a rigorous treatment to demonstrate deterrence. However, community
sentencing, being less harsh than imprisonment and lacking the fear of severe prison conditions or
substantial fines, may not provide the same level of deterrence. Consequently, offenders sentenced
to community service might not fully grasp the severity of their crimes and may be less likely to

refrain from criminal activity after completing their sentence.

J Opinion of public:

The introduction of community sentencing in India is likely to elicit mixed reactions from the public.
Some may see it as a positive step towards rehabilitation, while others may view it as a very lenient
punishment. Additionally, public may feel uncomfortable with the idea of offenders working in

public spaces.

¥ 1bid
20 Mitali Agarwal, Beyond The Prison Bars: Contemplating Community Sentencing In India, NUISLAWREVIEW, (Jul
10, 2024, 8:30 AM), https://nujslawreview.org/wp-content/uploads/2019/10/12.1-Agarwal.pdf



https://nujslawreview.org/wp-content/uploads/2019/10/12.1-Agarwal.pdf

o Ambiguity:

One major concern with the Bhartiya Nyaya Sanhita (BNS) is its lack of clarity in defining the nature
and scope of community service as a punishment. Although it recognizes community service as an
alternative to imprisonment or fines for certain offenses, it does not provide specifics on
implementation. This vagueness allows for broad interpretation and raises questions about the
delivery, monitoring, and evaluation of community service. Additionally, the BNS does not detail the
types of community service that offenders might be required to perform or the duration and terms of
the service. Without clear guidelines, the application of community service could be arbitrary or

inconsistent, leading to disparities in sentencing outcomes.

Additionally, the BNS lacks clear eligibility criteria for community service and does not outline the
process for determining an offender's suitability for this type of punishment. This absence of clear
criteria poses the risk of unfair exclusion or disproportionate targeting of individuals based on

socioeconomic status or race.

Another area of ambiguity in the BNS is the enforcement and oversight mechanisms for community
service. While it identifies community service as a form of punishment, it fails to explain how
compliance will be monitored or enforced. Without sufficient oversight, offenders may not fulfil their

community service obligations, thus undermining the effectiveness of this punitive measure.

o Possibility of evasion

The potential for wealthy individuals to evade community service punishments by bribing the
overseeing organizations threatens the justice system’s integrity and fairness. This exploitation of
financial resources to circumvent legal consequences perpetuates inequality and erodes public trust
in the legal system. Such actions allow affluent individuals to escape accountability, reinforcing a
system where justice favours the financially privileged. To address these abuses, robust oversight,
stringent penalties for corruption, and equitable access to justice are essential, ensuring that all

members of society, regardless of socioeconomic status, are treated fairly and justly.



SUGGESTIONS:

To successfully implement community service as a punitive measure in India, comprehensive
guidelines must be established, addressing the current lack of uniform standards and resulting
inconsistencies. These guidelines should clearly define community service, categorize
eligible offenses, and detail the processes for assigning, monitoring, and completing service
duties. Personalized community service assignments are crucial, ensuring tasks are tailored
to the offender’s rehabilitation needs and skills, thereby facilitating meaningful community
contributions.

Collaboration with community organizations is essential; partnerships with NGOs, local
authorities, and other community entities can help design, implement, and supervise
community service programs effectively. Providing offenders with vocational training,
counselling, and mentoring is vital for equipping them with the skills and support needed to
complete their service successfully.

Rigorous monitoring and compliance verification are imperative to ensure accountability and
maintain the seriousness of community service as a form of punishment.

Public awareness campaigns are also necessary to increase acceptance and trust in community
service, emphasizing its benefits through success stories and case studies. Encouraging
community involvement and engagement can foster a positive attitude toward the
rehabilitation and reintegration of offenders. Highlighting positive outcomes through case
studies and success stories can build public trust and confidence in the system, demonstrating
community service as an effective and humane alternative to incarceration. Public education
campaigns, conducted through social media, television, radio, and community events, can
increase awareness and acceptance by reaching a broad audience and promoting the benefits
of community service.

Community service programs should effectively address the root causes of criminal
behaviour, particularly among disadvantaged populations. This involves integrating
educational and vocational training into community service initiatives, equipping offenders
with the skills and opportunities needed for a better future. These programs should also
address social and economic factors contributing to criminal behaviour, such as poverty, lack
of education, and unemployment. By tackling these underlying issues, community service can

help to break the cycle of crime and promote lasting positive change.



CONCLUSION:

In conclusion, community sentencing presents a promising alternative within India’s criminal justice
system, offering a solution to the challenges of overcrowded prisons and slow justice delivery. Global
examples demonstrate that community sentencing not only alleviates the penal system's burden but
also fosters a more rehabilitative approach to criminal behaviour. This method aims to disrupt the
cycle of crime by providing offenders with opportunities for reformation through supervised work
and community involvement, ensuring that punishments are proportionate to the offenses committed.
For community sentencing to be effectively integrated into the Indian criminal justice system,
comprehensive legislative reforms and changes in societal attitudes towards punishment and
rehabilitation are essential. Collaboration among the judiciary, legislative bodies, and civil society is
necessary to promote the use of community service orders as alternatives to imprisonment. By
enacting robust legislation, ensuring diligent implementation, and committing to restorative justice
principles, India can establish a more humane, efficient, and equitable criminal justice system that
safeguards the rights of both offenders and victims.



