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GENDER AND LAW IN INDIA: CONSTITUTIONAL
FOUNDATIONS AND EMERGING FRONTIERS

AUTHORED BY - MATHUKUTTY JOSE

Abstract
This paper critically explores the relationship between gender and law in India, evaluating
constitutional guarantees, legislative developments, and judicial interpretations that impact
gender equality, with particular focus on women's rights and transgender self-determination. It
analyzes the intersection of feminist jurisprudence and legal reform, critiques persistent
discrimination embedded in personal and statutory laws, and highlights recent judicial

affirmation of gender identity rights.

1. Introduction

Law, as a tool of social ordering, is expected to uphold neutrality and justice. However, in
practice, it often reflects dominant patriarchal norms, making it gender-blind rather than
gender-neutral. Through feminist jurisprudence, law's role as both an agent of change and an
instrument of oppression is revealed. This paper explores how law functions as both a facilitator
and a barrier to gender justice, focusing on the Indian context where legal reforms are contested

terrains for achieving substantive equality.

2. Gender Equality and the Indian Constitution

2.1 Equality Provisions and Legal Tests

Articles 14 to 18 of the Indian Constitution lay the foundation for equality. Article 14
guarantees equality before the law and equal protection of the law. The Supreme Court has
interpreted this provision to include tests like reasonable classification and arbitrariness, as
seen in Menaka Gandhi v. Union of India. The judiciary has progressively used Article 14 to

strike down gender-discriminatory laws and practices.

2.2 Special Provisions and Affirmative Action

Avrticle 15(3) empowers the State to make special provisions for women and children. Judicial

interpretations, such as in State of A.P. v. Vijayakumar, uphold the constitutionality of


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

reservations for women, including in Panchayati Raj institutions under Articles 243D and

243T. Such affirmative actions align with substantive equality goals of the Constitution.

2.3 Expanding Article 21: Right to Life with Dignity

Article 21 has evolved from a narrow right to life to include a wide spectrum of rights
encompassing dignity, privacy, and bodily autonomy. In Vishakha v. State of Rajasthan, the
Supreme Court linked dignity to protection from sexual harassment. This transformative
reading has informed subsequent gender-protective laws and jurisprudence.

3. Leqgislative Framework for Gender Justice

3.1 Personal Law Reforms

Post-independence India retained personal laws, some of which have been reformed. The
Hindu Succession (Amendment) Act, 2005 ensured daughters' equal rights in coparcenary
property. In contrast, the Muslim Women (Protection of Rights on Divorce) Act, 1986 reversed
the progressive Shah Bano ruling, exposing the challenges of reconciling religious freedoms

with gender equality.

3.2 Gender-Specific Statutes
Statutes such as the Protection of Women from Domestic Violence Act, 2005 and the Pre-Natal

Diagnostic Techniques (PNDT) Act, 1994 respond to specific gendered harms. These laws
represent a shift towards addressing gender inequality both within and outside domestic spaces,

recognizing structural forms of violence and discrimination.

3.3 Labor and Economic Rights
Legislation like the Equal Remuneration Act, 1976 and the Maternity Benefit Act, 1961 aim to

correct workplace disparities. Case law, including Mackinnon Mackenzie v. Audrey D’Costa
and Municipal Corp. of Delhi v. Female Workers, has emphasized non-discriminatory

employment practices and extended protections to informal sector workers.

4. Transgender Rights and the Constitutional Right to Self-Determination

4.1 Judicial Recognition in NALSA and Navtej
In NALSA v. Union of India (2014), the Supreme Court recognized the right of transgender

persons to self-identify their gender, affirming this as a part of Article 21. Navtej Singh Johar
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v. Union of India (2018) further anchored sexual orientation and gender identity within the
constitutional framework of dignity and privacy, aligning Indian law with global standards such

as the Yogyakarta Principles.

4.2 Right to Bodily Integrity
The Supreme Court in K.S. Puttaswamy v. Union of India (2017) reaffirmed bodily autonomy

and integrity as facets of the right to privacy. The Transgender Persons (Protection of Rights)
Act, 2019, however, conditions legal gender recognition on surgical proof under Section 7,

which contradicts this judicial reasoning.

4.3 Rejection of the Medical Model

The insistence on medical intervention for gender recognition has been rejected in Indian and
international jurisprudence. The Garcon & Nicot v. France decision by the European Court of
Human Rights illustrates global movement against medicalization of gender identity. The

Indian model needs to be realigned with the right to dignity and self-determination.

4.4 Misuse and Fraud: A Flawed Argument

Claims that transgender individuals misuse welfare measures are unsupported by data. These
arguments mirror historical resistance to affirmative action for women and marginalized
communities, as documented by scholars such as Flavia Agnes. The misuse narrative is a form

of structural gatekeeping.

5. Transformative Equality: A Future Framework

5.1 Beyond Formal Equality

The Indian legal system must move beyond formal equality to embrace transformative
constitutionalism. This approach recognizes intersectionality, historical disadvantage, and
systemic inequality. The Constitution should be a tool to dismantle existing hierarchies and

create enabling conditions for all genders.

5.2 Policy Recommendations

- Amend the Transgender Act to align with the NALSA judgment and remove surgical
requirements.

- Implement non-discrimination norms across education, healthcare, employment, and
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public services.
- Develop gender sensitivity training for judiciary and government officials.

- Institutionalize intersectional frameworks in legislation and policy-making.

Conclusion

India’s legal framework has taken significant steps toward gender justice, yet challenges in
implementation, patriarchal legal culture, and exclusion of gender-diverse voices remain.

Bridging these gaps demands a concerted shift toward inclusive, intersectional, and

constitutionally grounded legal reform.
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