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Abstract

Understanding the distinction between the "seat™ and the "venue" of arbitration is crucial in the
field of arbitration law, particularly because it carries significant legal consequences. Although
the two terms are frequently used interchangeably, especially in commercial contracts or
informal discussions, they are legally distinct concepts with different implications. The "seat"
of arbitration determines the juridical location of the arbitration and thus governs the procedural
law, court jurisdiction, and the extent of judicial intervention permissible during and after the
arbitral process. On the other hand, the "venue™ typically refers to the physical or geographical
location where arbitral hearings take place and may or may not influence the legal framework
applicable to the proceedings.

In the Indian legal system, this distinction has gained prominence through a series of important
judicial decisions. Courts in India, including the Supreme Court and High Courts such as the
Delhi High Court, have examined and interpreted these concepts in great detail. Their rulings
have helped clarify the roles and implications of selecting a particular seat or venue in
arbitration agreements, especially in cases where the language of the arbitration clause is
ambiguous or conflicting. These interpretations have led to the development of guiding
principles that are now routinely relied upon in both domestic and international arbitration
cases seated in India.

The Supreme Court of India, in particular, has played a pivotal role in drawing a clear line
between the seat and venue of arbitration, emphasizing that the choice of seat not only
determines the curial law but also bestows exclusive jurisdiction on the courts of that legal
territory. Meanwhile, the Delhi High Court has also made noteworthy contributions by

applying these principles in complex commercial disputes and reinforcing the importance of
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precise drafting in arbitration agreements.

This paper aims to explore the legal ramifications of the seat versus venue distinction within
the Indian arbitration context, focusing on key judicial pronouncements. Through this
exploration, the paper intends to enhance understanding of arbitration terminology and
encourage more accurate use in practice, thereby reducing jurisdictional ambiguities and

procedural complications in arbitral proceedings.

1. Introduction

Arbitration has gained popularity as an alternative dispute resolution mechanism globally, and
India is increasingly becoming a key hub for arbitration. Understanding the distinction between
the "seat" and "venue" is crucial because it directly influences jurisdiction, procedural laws,
and court interventions. This research paper examines the interpretations of these terms by
Indian courts, highlighting how they affect arbitration practices, with particular attention to the

judgments from the Supreme Court and the Delhi High Court.

2. Legal Framework of Arbitration in India

The Arbitration and Conciliation Act, 1996 governs arbitration in India, adopting principles
from the UNCITRAL Model Law. The Act does not explicitly define the terms "seat™ and
"venue," but Indian courts have provided clarity through case law.

o Section 2(1)(e) defines the Arbitral Tribunal, while Section 2(1)(f) refers to the place
of arbitration, commonly associated with the seat of arbitration.

e Section 20 allows parties to decide the place of arbitration, which is typically
understood as the seat. If the parties do not agree on the place, the courts can determine
it.

o Section 34 deals with the setting aside of an arbitral award, while Section 9 enables

courts to issue interim measures during arbitration.

3. Judicial Interpretations of Seat vs Venue

Indian courts, particularly the Supreme Court and High Courts have played a pivotal role in
clarifying the distinction between "seat" and "venue" through significant judgments. These
cases address how the seat of arbitration determines jurisdiction, while the venue refers to the

physical location of the hearings.
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3.1. Bhatia International v. Bulk Trading S.A.!

Judgment Overview: In this case, the Supreme Court considered the enforceability of
foreign arbitration awards and ruled that Indian courts could intervene in
arbitration matters even if the seat was outside India. The Court concluded that
unless the parties had explicitly agreed otherwise, Indian courts had jurisdiction over
the arbitration.

Significance: This judgment created a significant debate about the role of *'seat™ and

""venue' in determining the jurisdiction of courts in international arbitration.

3.2. Union of India v. Hardy Exploration and Production?

Judgment Overview: The Supreme Court further emphasized that the "seat" of
arbitration governs the jurisdiction of courts, meaning courts located at the seat have
exclusive authority over arbitration-related matters.

Significance: This decision reinforced that the "seat" is essential for determining which
courts have jurisdiction, irrespective of where the hearings or venue of arbitration are

located.

3.3. Bharat Aluminium Co. v. Kaiser Aluminium Technical Services, Inc.?

Judgment Overview: The Supreme Court overturned the Bhatia International decision
and held that the seat of arbitration, once determined, dictates jurisdiction. The Court
concluded that courts at the seat of arbitration had exclusive jurisdiction over matters
related to arbitration proceedings.

Significance: The ruling clarified that the "seat" governs jurisdiction, and the venue is
a secondary consideration. The decision set a precedent that the law of the seat applies

to the arbitration, making it central to judicial authority.

3.4. National Thermal Power Corporation v. Singer Company*

Judgment Overview: The Supreme Court ruled that jurisdiction in arbitration matters

is determined by the "seat" rather than the physical location (venue) of the hearings.

1(2002) 4 SCC 105
2 (2008) 7 SCC 679
3(2012) 9 SCC 552
4(1992) 2 SCC 551
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« Significance: This case further solidified the view that the "seat" is the determining
factor for the jurisdiction of courts in arbitration matters, independent of the venue
where hearings occur.

3.5. Shakti Bhog Foods Ltd. v. Kola Shipping Ltd. ®

e Judgment Overview: The Supreme Court reinforced that the venue of arbitration could
be shifted during the proceedings, but the seat would remain the primary determinant
of jurisdiction.

« Significance: This ruling emphasized that while the venue can change, the "seat™" is
fixed and plays a crucial role in determining the scope of judicial intervention and the
law applicable to the arbitration process.

3.6. Halliburton Offshore Services Inc. v. Vedanta Ltd. &

e Judgment Overview: In this case, the Delhi High Court examined the concepts of
"seat" and "'venue' in the context of an arbitration clause. The Court ruled that
the seat of arbitration should remain fixed, and any change to the seat requires
mutual consent from both parties. Additionally, it was emphasized that the courts of
the seat have exclusive jurisdiction over the arbitration process.

o Significance: The Court reaffirmed that the seat of arbitration is essential in
determining the jurisdiction of courts and the applicable legal framework. The decision
aligned with the Supreme Court's previous rulings regarding the importance of the seat
in relation to jurisdiction, while allowing flexibility in terms of the venue.

3.7 BGS SGS SOMA JV v. NHPC Ltd.’
The Supreme Court laid down a three-condition test as to when ‘venue’ can be construed as
‘seat’ of arbitration, which are as under:
« The arbitration agreement should designate only one place;
e The arbitral proceedings must have been fixed to that place alone, without
any scope of change; and
e There must be no other significant contrary indicia to show that the place

designated is merely the venue and not the seat.®

5 (2009) 10 SCC 143

6(2018) SCC OnLine Del 11160

7(2020) 4 SCC 234

8 Vikash Kumar Jha & Namrata Sadhnani, Decoding Supreme Court’s Landmark Decision on ‘Seat’ vs. ‘Venue’
in Arbitration. Cyril Amarchand Mangaldas, Dispute Resolution Blog (21.11.2024)
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3.8 Arif Azim Co. Ltd. V Micromax Informatics FZE?®

The Supreme Court in this landmark decision in India’s arbitration jurisprudence, further

clarified the concepts of ‘seat’ and ‘venue’ in arbitration. This judgment conclusively holds

that:

The moment ‘seat’ is determined, it would be akin to an exclusive
jurisdiction clause. The notional doctrine of concurrent jurisdiction has been
expressly rejected and overruled.

The ‘Closest Connection Test’ for determining the seat of arbitration by
identifying the law with which the agreement to arbitrate has its closest and
most real connection is no longer a viable criterion for determination of the
seat or situs of arbitration in view of the Shashoua principle.

The more appropriate criterion for determining the seat of arbitration, in view of
the subsequent decisions of the SC, is that where in an arbitration agreement
there is an express designation of a place of arbitration, anchoring the
arbitral proceedings to such place, and there being no other significant
contrary indicia to show otherwise, such place would be the ‘seat’ of
arbitration, even if it is designated in the nomenclature of ‘venue’ in the
arbitration agreement.

At the same time, the SC has also observed that it does not say that the Closest
Connection Test has no application whatsoever — where there is no express or
implied designation of a place of arbitration in the agreement, either in the form
of ‘venue’ or ‘curial law’, there the closest connection test may be more suitable
for determining the seat of arbitration.

Where two or more possible places equally appear to be the seat of
arbitration, then the conflict may be resolved through recourse to the

Doctrine of Forum Non Conveniens.

The judgment reinforces the principle of party autonomy by concluding that the courts are only

a conduit or means to arbitration, and the sum and substance of arbitration is derived from the

choices of the parties and their intentions contained in the arbitration agreement.

Finally, this judgment also emphasises the importance of drafting clear arbitration clauses,

especially in cross-border agreements, to prevent disputes over jurisdictional ambiguities and

consequent delays, to enhance the predictability of outcomes, and to support the efficiency of

9 Arbitration Petition No. 31/ 2023) (dated 07.11.2024
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international arbitrations.®

4. The Legal Consequences of the Distinction Between Seat and Venue
The distinction between "seat" and "venue" carries significant legal implications for the
arbitration process in India:

o Seat of Arbitration: The seat serves as the legal base of the arbitration. It determines
the jurisdiction of the courts, the law governing the arbitration process, and the
procedures that must be followed. The courts located at the seat of arbitration have
exclusive authority over arbitration-related matters, including the ability to set aside or
enforce arbitral awards.

e Venue of Arbitration: The venue refers to the physical location where arbitration
hearings take place. While the venue can be moved during proceedings without
impacting the overall legal framework, it does not affect the jurisdiction of courts or the
law that governs the arbitration.

Indian courts, particularly the Supreme Court and the Delhi High Court, have reinforced that
the "seat" is of paramount importance in arbitration, while the venue is considered secondary.

This distinction is crucial in determining the legal parameters of an arbitration proceeding.

5. Conclusion

The judicial interpretation of the terms "seat" and "venue" in arbitration has evolved
significantly in India. Courts, especially the Supreme Court and the Delhi High Court, have
provided clarity on how the seat determines jurisdiction and the legal framework of arbitration
proceedings. The seat serves as the cornerstone for jurisdiction, court intervention, and the
applicable legal regime, while the venue is a flexible element concerning the location of
hearings. These distinctions play a crucial role in ensuring that arbitration proceedings are
conducted in a consistent and predictable manner, supporting India’s growing position as a
prominent arbitration hub.

In conclusion, understanding and applying the correct distinction between "seat™ and "venue"
is essential for parties engaged in arbitration in India. Future judicial decisions will likely
continue to refine and clarify these concepts to foster a robust and efficient arbitration

environment in the country. However, as of today the Supreme Court’s judgements in BGS

10vikash Kumar Jha & Namrata Sadhnani, Decoding Supreme Court’s Landmark Decision on ‘Seat’ vs. ‘Venue’
in Arbitration. Cyril Amarchand Mangaldas, Dispute Resolution Blog (21.11.2024)
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SGS SOMA JV! & Arif Asim?®? clarify the law as it stands today.
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