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DISCLAIMER

No part of this publication may be reproduced, stored, transmitted, translated, or distributed in
any form or by any means—whether electronic, mechanical, photocopying, recording,
scanning, or otherwise—without the prior written permission of the Editor-in-Chief of White

Black Legal — The Law Journal.

All copyrights in the articles published in this journal vest with White Black Legal — The Law
Journal, unless otherwise expressly stated. Authors are solely responsible for the originality,

authenticity, accuracy, and legality of the content submitted and published.

The views, opinions, interpretations, and conclusions expressed in the articles are exclusively
those of the respective authors. They do not represent or reflect the views of the Editorial Board,

Editors, Reviewers, Advisors, Publisher, or Management of White Black Legal.

While reasonable efforts are made to ensure academic quality and accuracy through editorial
and peer-review processes, White Black Legal makes no representations or warranties, express
or implied, regarding the completeness, accuracy, reliability, or suitability of the content
published. The journal shall not be liable for any errors, omissions, inaccuracies, or
consequences arising from the use, interpretation, or reliance upon the information contained

in this publication.

The content published in this journal is intended solely for academic and informational
purposes and shall not be construed as legal advice, professional advice, or legal opinion. White
Black Legal expressly disclaims all liability for any loss, damage, claim, or legal consequence

arising directly or indirectly from the use of any material published herein.
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ABOUT WHITE BLACK LEGAL

White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research

with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the

dissemination of accessible legal scholarship to a global readership.
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AIM & SCOPE

The aim of White Black Legal — The Law Journal is to promote excellence in legal research
and to provide a credible academic forum for the analysis, discussion, and advancement of
contemporary legal issues. The journal encourages original, analytical, and well-researched
contributions that add substantive value to legal scholarship.

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and
interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal
professionals, researchers, scholars, and students who demonstrate intellectual rigour,

analytical clarity, and relevance to current legal and policy developments.

The scope of the journal includes, but is not limited to:
e Constitutional and Administrative Law
e Criminal Law and Criminal Justice
e Corporate, Commercial, and Business Laws
e Intellectual Property and Technology Law
e International Law and Human Rights
e Environmental and Sustainable Development Law
e Cyber Law, Artificial Intelligence, and Emerging Technologies

e Family Law, Labour Law, and Social Justice Studies

The journal accepts original research articles, case comments, legislative and policy analyses,
book reviews, and interdisciplinary studies addressing legal issues at national and international
levels. All submissions are subject to a rigorous double-blind peer-review process to ensure

academic quality, originality, and relevance.

Through its publications, White Black Legal — The Law Journal seeks to foster critical legal
thinking and contribute to the development of law as an instrument of justice, governance, and
social progress, while expressly disclaiming responsibility for the application or misuse of

published content.
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MUSIC AND COPYRIGHT IN INDIA

AUTHORED BY - KRITIKA KALRA
Student at O.P. Jindal Law School.

INTRODUCTION

Over the many years of humanity, music has been with us at every corner of our journey. It has

always been regarded as the one language that needs no translation across all cultures and
societies of our world. India, in particular, is rich in essence with its cultural heritage of music.
Great Kings and Emperors such as Akbar have provided patronage to this art which in turn led
to the rise of countless famous gayaks?, ranging from the venerable Mia Tansen and the
esteemed Dagar lineage. Therefore it comes as no surprise that even today music stands as the

backbone of our society, whether it is in education or in the entertainment sector.

As a nation of diverse ethnicities and cultures, India produces varying genres of music ranging
from folk songs to Persian influenced melodies, the Hindustani and Carnatic classical singing
and since recent times, to pop as well as many well-known Bollywood tunes. This evolution of
music is not without its issues. One of the major contentions that have increased with such
progress is the issue of copyrights of musical works. In earlier times, music could
predominantly be found in stage performances, cassettes, radios or in theatre and television.
However, the dynamic shift in technology has provided many more virtual platforms and
internet services that allow for easy access of music to all. Such easy reach, in turn, makes the
stealing of music much more possible. In order to prevent such acts, the laws of our society

ensure that the rights of persons in their intellectual property shall remain protected.

MUSICAL COPYRIGHTS IN INDIA

Copyrights refer to a collection of exclusive rights that are afforded to the author/composer of

the work. This copyright allows the composer to exploit the work as they wish. Moreover, it
prevents others from stealing or copying such work of the author. Copyrights, while they also
protect the expression of an idea, they cannot protect the idea itself. In India, as per the

Copyright Act, 1957, the copyright privilege is extended to original literary, dramatic, musical

1 A common Hindi term for singers.
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and artistic works.? According to the Copyright Act 1957, musical work is:
“A work consisting of music and includes any graphical notation of such work but does not

include any words or any action intended to be sung, spoken or performed with the music.””

This definition has been adapted from the now repealed Music Copyright Act 1902 of UK,
according to which any blend of harmony and melody which would either be printed or
graphically produced or was written would constitute as musical work.* A plain glance at the
provision shows that in order to attract a copyright the work must be reduced to a material form
and should be permanently recorded. The same was reiterated in the case of Madhu vs.

Ramesan and Ors, where the Court held that the Act only recognizes musical work when “it is

notationally written, printed or graphically produced.’”®

In the case of musical works, there are two types of copyrights that arise, one of them pertains
to that of the lyrics or the words and is in the nature of literary work and the other is assigned
to the melody or the tune as the musical work. Under section 22 of the Copyright Act 1957, the
term of a musical work copyright is the lifetime of the composer plus an additional sixty years.

There have been many instances in India, where the works of artists were stolen by others. The
music director Illaiyaraja had coaxed the need for better protection of musical works®. When a
musical work is stolen or is exploited without the consent of the composer, it is an infringement
of the copyright. Unfortunately, more often than naught when there is a composition, there is
a high chance of Infringement. As per Indian laws, infringement is defined as, “a reproduction
of thereof otherwise than in the form of a cinematograph film>’. In case of an infringement
taking place, the composer of the work is allowed to claim damages or place injunctions as per
the statute. An infringement may take place intentionally or unintentionally and always arises
when the original composer is unacknowledged or their credit is taken by some other person.
Sometimes an infringement can also take place due to subconscious copying. These too are as
actionable as willful copying. & A defendant's good or bad motives are irrelevant.’

2 Section 13, CHAPTER 11, Copyright Act 1957.

3 Section 2(p), Copyright Act 1957

4 Reference to Musical (summary proceedings) Copyright Act 1902

°[1988 ]2 KLJ 566

8 Harini Ganesh, The need for originality: Music Infringement in India.

7 Section 2(m), Copyright Act 1957

8 Robert Kirk Walker, Ghosts in the Hit Machine: Musical Creation and the Doctrine of subconscious copying
March 2017, Landslide, Vol. 9. No. 4

% Fred Fisher, Inc. v. Dillingham, 298 F. 145, 148 (S.D.N.Y. 1924).
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As per section 51 of the Copyright Act 1957, an infringement arises when the other person,
without licence from the original composer or the registrar under the statute, does anything for
the purpose of monetary profit or lets for hire.*® In such cases, the Court in India applies a test
which must show that there is a substantial similarity between the original work and the copied
work.! Once this is established, infringement exists. In the landmark case of RG Anand vs.
M/s. Deluxe Films*? certain points were established regarding substantial similarity and burden
of proof, including the above mentioned test, in order to decipher a case of infringement.
Section 52 of the Copyright Act, 1957 provides for certain exceptions to infringement for the

purpose of public interest in order to encourage research and education.

In T Pandian Arivali vs. Kamal Hassan'?, the Court held that section 13 of the Act, only
pertains to the musical work and the title of the same is not included in the composition of the

compaoser.

“Generally it is the composer of the musical work who is entitled to the copyright. However,
if the composition of the piece took place due to a contract scenario, then the employer of the
contract becomes the first holder of the copyright. Similarly when it comes to musical works
under commissions, the person who commissions the work is not the owner of the copyright,
but can use the work for the purpose it was commissioned under a licence to do the same.”*

In Sulamangalam R. Jayalakshmi vs. Meta Musicals Chennai®®, the court allowed for an

interim injunction in case of infringement of copyrights.

Aside from the aforementioned rights, there exist certain special rights which are inherently
vested with the author of the work. These rights are known as moral rights which safeguard the
non-commercial rights of the author. Under this doctrine, the author retains the right to
paternity and integrity of his or her works. In musical works, moral rights are applicable to the
lyrics and the music of the work but they cannot be exercised with respect to the sound

recordings of a musical work. There have been rare instances of judicial disputes regarding

10 sec 51, Copyright Act 1957

11 K.M. Gopakumar & V.K. Unni Perspectives on Copyright: The 'Karishma' Controversy, 38 ECON. & POL.
WKLY. 2935, 2935 (2003)

121978 AIR 1613, 1979 SCR (1) 218.

13.0.S. Appeal No. 63 of 1994

14 Reference: Yashwont Kiran, The Infringement of Copyrights in Musical Works and its Remedies in India.
(2020) Lex Forti Legal Journal-I Issue 111 pg.(14)

15 AIR 2000 Mad 454
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infringement of moral rights with respect to musical works in the Indian industry. The
Sambalpuri folk song ‘Rangbati’ and the Javed Akhtar ‘Ghar se nikalte hi’ were two instances

in which the concept of moral rights had been extensively discussed.

Beyond the domestic plain, India’s Copyright Act aims to protect the foreign works that are
the creation of any of the countries mentioned in the International Copyright Order.'® This
order protects the works of all the countries included in the Trade Related Aspects of
Intellectual Property Rights (TRIPS) Agreement, the Berne Convention as well as the
Universal Copyright Order. The TRIPS Agreement strives to protect its member nations'
intellectual property rights by necessitating each member nation to give an associate member

country's nationals the same treatment as it would to its own nationals with regard to IPR
protection.t’

LEGAL EFFICIENCY OF THE COPYRIGHT ACT AND MUSICAL
WORKS IN INDIA

Over the years, there have been many cases that show us the process of protection for musical

and artistic works.

« Indian Performing Rights Society (IPRS) vs. Eastern India Motion Pictures
Association,® this landmark case was regarding section 17(b) of the Copyright Act
1957, according to which Eastern India would be the owner of the copyright and as
such IPRS could only claim the same if there was an agreement to that effect between
the parties.

% Gramophone Company of India Ltd. vs. Super Cassette Industries Ltd?°, here the issue
was that could the act of the defendant of fashioning version recording of the plaintiff’s
works without his consent, when he was the owner of such artistic and musical works
be infringement? The Court held that since under section 14(e) the making of sound
recordings is permissible however there must have been an intimation of the intention
to make such recording and the royalties should have been paid to the owner of the
work. It was held that section 52(1) (j) of the Copyright Act must be properly complied

16 Govt. of India Ministry of Hum. Res. Dev., a handbook of copyright law 13 (1999) [hereinafter handbook of
copyright law] 13.

17 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organisation, Annex IC, Part I, art. 3.1, Legal Instruments

18 AIR 1977 SC 1443

19010(44)PTC 541(Del)
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with in consonance with the whole statute and due to the noncompliance of the
provision, no protection could be offered under this section.

% In Super Cassettes Industries Ltd. v Hamar Television Network Pvt. Ltd. And Anr?, the
court held that since substantial extracts were taken there was an infringement of
copyright and the court granted the injunction.

% In Ram Sampath v Rajesh Roshan & Ors?!, the plaintiff contested that the track for the
movie ‘Krazzy 4’ was copied from his jingle, however the parties settled the matter

outside the court in a settlement of approx. Rs 2 crore.

7
%

In the case of Saregama India Ltd v Balaji Telefilms Ltd & Ors,?? the plaintiff filed for
an injunction. He contended that the movie ‘Ooh lala ooh lala’ and its songs were copied
from an old Bollywood movie known as Miwali and were similar to its song ‘Ui Amma
Ui Amma’. The court considered the case and ruled in favour of the plaintiff as there

was a case of infringement.

Despite the examples given above, it can still be seen that India has a long way to go before it
reaches the standards of the other developed countries. A comparison with the United States
easily shows us the weaknesses in our legal system. Although India is a party to many universal
treaties and conventions, and has amended its copyright laws in 1983 and 1994 it falls short of
its efforts more than often. This is evident from the fact that the United States has enlisted India
in the 301 “priority watch list” owing to the less than satisfactory protection of intellectual
property rights. This report notes the foreign protection offered to IPR in order to tackle such
concerns when the protection is weak?. The United States addresses issues such as sampling
where certain portions of a composition create their own pieces. In Bridgeport Music vs. UMG
Recordings?* it was held that even using small parts of a work can amount to substantial in
nature and as such it can be a copyright infringement. The court here held that if a jury
consisting of lay persons could identify the similarities between the two songs, then there had
been an infringement. The Act of 1976 allows for all well-known and unknown singers to

protect these rights against sampling.

20[2010] ILR 6 Delhi230.

21 2009(40) PTC 70 (Bom).

22 (2006)32 PTC 12.

2 Office of the US trade rep., 2010 special 301 report 26 (2010); Harini Ganesh, The need for originality: Music
Infringement in India. 2011 Pg. 175.

24585 F.3d at 275-77
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However, this cannot conclude our discussion. The 2012 amendment has brought about many
amendments in the copyright law in India. Amendments have been made in section 31 in order
to broaden the scope of compulsory licences. Section 31A allows for un-published Indian work
and section 31B for disabled persons. Moreover section 31C allows for statutory licence in
order to make covers, including those of musical works. This is a massive induction and can

really help the talents in our country.

There have been new amendments to expand the fair use concept under section 52. Clause 1(a)
now covers musical works as well. Section 21 now allows for an easier way to relinquish a

copyright. There have been agreeing reformations made in the copyright board.

The above mentioned examples are only a few of the many changes being inducted. These

prove for a very promising future in the field of intellectual property rights.

CONCLUSION

In light of the above discussion, it is evident that intellectual property rights play a large part

in our lives and when it comes to music and musical works it is more than necessary to

safeguard them thoroughly.

Although India has not yet met the international standards required by the changing world and
times, we are still moving forward valiantly. In order to ensure less music copyright

infringement we must propose more changes apart from the pragmatic amendments of 2012.

India should place higher penalties or harsh punishments on the high profiled music
infringement cases. If the famous musicians who copy works from outside sources are punished
then it will lead to public recognition. Stealing of works is something that is frowned upon and
if a high profile person is caught doing the same, then it can increase awareness. Many music
directors copy music off already created works and go off scot free.?> Currently, these cases
are not a high priority, however if they are also brought into scrutiny it can increase the trust

of all those unpublished and unrecognised authors who are in the Indian Legal System.

These recognized cases might even help India achieve a healthy stance on copyright cases.

25 pratap Ravindran, Hey! That's My Track, Bus. LINE (India) (Nov. 13, 2002),
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India can also look at the infringement system of Malaysia and Taiwan. Both have managed to
leave the priority watch list. Furthermore, India can always take support and guidance from the
United States. This may even help India to ensure not only the foreign copyrights but also better
its own domestic system. It is always beneficial to look towards a settled system when your
own is at fault. Most laws in India have been based on the original drafts since the colonised
era and have only become better as we have understood our people and amended those laws.
In the same spirit it only makes sense that we look at those countries that can help us in
providing better protection to the music industry.

Page | 10


http://www.whiteblacklegal.co.in/

