INTERNATIONAL LAW
JOURNAL

WHITE BLACK
LEGAL LAW
JOURNAL

ISSN: 258I-

8503

s
-~
r‘?=_~_,a-"- “\“:_A " o
e 3 .

CS i ety !
. A~ A 4
- o ¥ i
= e L
5 - - o e
N b
! hat (o =
»e *

X —ye T

= Aoass

Peer -~ Reviewed &~ Refereed Journal

The Law Journal strives to provide a platform for discussion of
International as well as National Developments in the Field of
Law.

WWW. WHITEBLACKLEGAL.CO.IN



DISCLAIMER

No part of this publication may be reproduced or copied in any form by any
means without prior written permission of Editor-in-chief of White Black Legal
— The Law Journal. The Editorial Team of White Black Legal holds the
copyright to all articles contributed to this publication. The views expressed in
this publication are purely personal opinions of the authors and do not reflect the
views of the Editorial Team of White Black Legal. Though all efforts are made
to ensure the accuracy and correctness of the information published, White
Black Legal shall not be responsible for any errors caused due to oversight or

otherwise.



Raju Narayana Swamy (1AS ) Indian Administrative Service officer

professional diploma
Procurement from the World Bank.

Dr. R. K. Upadhyay

Dr. R. K. Upadhyay is Registrar, University of Kota
(Raj.), Dr Upadhyay obtained LLB , LLM degrees from
Banaras Hindu University & Phd from university of
Kota.He has succesfully completed UGC sponsored
M.R.P for the work in the ares of the various prisoners

reforms in the state of the

Dr. Raju Narayana Swamy popularly known as
Kerala’s Anti  Corruption Crusader is the
All India Topper of the 1991 batch of the IAS and is
currently posted as Principal
Secretary to the Government of Kerala . He has
earned many accolades as he hit against
the political-bureaucrat corruption nexus in India. Dr
Swamy holds a B.Tech in  Computer
Science and Engineering from the 1IT Madras and a
Ph. D. in Cyber Law from Gujarat
National Law University . He also has an LLM (Pro)
(  with specialization in IPR) as well
as three PG Diplomas from the National Law
University, Delhi- one in Urban
Environmental Management and Law, another in
Environmental Law and Policy and a
third one in Tourism and Environmental Law. He also

holds a post-graduate diploma in
IPR from the National Law School, Bengaluru and a
in Public

Rajasthan.




Senior Editor

Dr. Neha Mishra

Dr. Neha Mishra is Associate Professor & Associate Dean
(Scholarships) in Jindal Global Law School, OP Jindal Global
University. She was awarded both her PhD degree and Associate
Professor & Associate Dean M.A.; LL.B. (University of Delhi); LL.M.;
Ph.D. (NLSIU, Bangalore) LLM from National Law School of India
University, Bengaluru; she did her LL.B. from Faculty of Law, Delhi
University as well as M.A. and B.A. from Hindu College and DCAC
from DU respectively. Neha has been a Visiting Fellow, School of
Social Work, Michigan State University, 2016 and invited speaker
Panelist at Global Conference, Whitney R. Harris World Law Institute,
Washington University in St.Louis, 2015.

Ms. Sumiti Ahuja

Ms. Sumiti Ahuja, Assistant Professor, Faculty of Law, University of Delhi,
Ms. Sumiti Ahuja completed her LL.M. from the Indian Law Institute with
specialization in Criminal Law and Corporate Law, and has over nine years
of teaching experience. She has done her LL.B. from the Faculty of Law,
University of Delhi. She is currently pursuing Ph.D. in the area of Forensics
and Law. Prior to joining the teaching profession, she has worked as
Research Assistant for projects funded by different agencies of Govt. of
India. She has developed various audio-video teaching modules under UGC
e-PG Pathshala programme in the area of Criminology, under the aegis of an
MHRD Project. Her areas of interest are Criminal Law, Law of Evidence,
Interpretation of Statutes, and Clinical Legal Education.

Dr. Navtika Singh Nautiyal

Dr. Navtika Singh Nautiyal presently working as an Assistant Professor in
School of law, Forensic Justice and Policy studies at National Forensic
Sciences University, Gandhinagar, Gujarat. She has 9 years of Teaching and
Research Experience. She has completed her Philosophy of Doctorate in
‘Intercountry adoption laws from Uttranchal University, Dehradun’ and LLM
from Indian Law Institute, New Delhi.



Dr. Rinu Saraswat

Associate Professor at School of Law, Apex University, Jaipur,
M.A, LL.M, Ph.D,

Dr. Rinu have 5 yrs of teaching experience in renowned institutions like
Jagannath University and Apex University.
Participated in more than 20 national and international seminars and
conferences and 5 workshops and training programmes.

Dr. Nitesh Saraswat

E.MBA, LL.M, Ph.D, PGDSAPM

Currently working as Assistant Professor at Law Centre I,
Faculty of Law, University of Delhi. Dr. Nitesh have 14 years of
Teaching, Administrative and research experience in Renowned
Institutions like Amity University, Tata Institute of Social
Sciences, Jai Narain Vyas University Jodhpur, Jagannath
University and Nirma University.

More than 25 Publications in renowned National and
International Journals and has authored a Text book on Cr.P.C
and Juvenile Delinquency law.

Subhrajit Chanda

BBA. LL.B. (Hons.) (Amity University, Rajasthan); LL. M. (UPES,
Dehradun) (Nottingham Trent University, UK); Ph.D. Candidate
(G.D. Goenka University)

Subhrajit did his LL.M. in Sports Law, from Nottingham Trent
University of United Kingdoms, with international scholarship
provided by university; he has also completed another LL.M. in
Energy Law from University of Petroleum and Energy Studies,
India. He did his B.B.A.LL.B. (Hons.) focussing on International
Trade Law.




ABOUT US

WHITE BLACK LEGAL is an open access, peer-reviewed and
refereed journal providededicated to express views on topical legal
Issues, thereby generating a cross current of ideas on emerging matters.
This platform shall also ignite the initiative and desire of young law
students to contribute in the field of law. The erudite response of legal
luminaries shall be solicited to enable readers to explore challenges that
lie before law makers, lawyers and the society at large, in the event of
the ever changing social, economic and technological scenario.

With this thought, we hereby present to you



UNCOVERING THE STATERGIES OF
PREDATORY PRICING: AN IN-DEPTH ANALYSIS

AUTHORED BY - PORCHILAI

Abstract:

In the present era, every other day in India, there is a new startup offering a new competition in the
market. This study delves into the complex phenomenon of predatory pricing, a controversial business
strategy employed by firms to gain a competitive edge. Through a comprehensive analysis of market
dynamics, pricing strategies, and industry trends, we uncover the tactics used by firms to engage in
predatory pricing. Our research reveals the devastating effects of predatory pricing on competition,
innovation, and consumer welfare. We also identify the challenges faced by regulators in detecting
and preventing predatory pricing, and propose policy recommendations to mitigate its harmful
consequences. This study provides valuable insights for businesses, policymakers, and scholars
seeking to understand and address the implications of predatory pricing in various industries. This
article is to understand the dynamics of competition Market by solely relying on price fixing. This

paper is qualitative in nature and based on secondary data collected from different sources.

Keywords:
Predatory pricing, Monopolization, Market dominance, Against consumer welfare, Anti-competitive

behavior.

INTRODUCTION:

"Predatory pricing, a controversial business strategy in which companies deliberately lower prices to
harm competitors and gain market share, has long been a topic of debate among economists,
policymakers, and industry leaders. And my hypothesis is based on “firms that engage in predatory
pricing are more likely to achieve monopoly power and stifle innovation in their industry.” While
some argue that aggressive pricing tactics can stimulate competition and benefit consumers, others
contend that they can lead to monopolization, stifle innovation, and ultimately harm consumer

welfare. As industries from tech to healthcare to finance grapple with the implications of predatory



pricing, it is essential to understand the complex dynamics at play and the role that regulatory bodies

can play in preventing abuses of market power."

PREDATORY PRICING:

Generally, predatory pricing is selling the product at an very low cost that even causes loss to the
company in-order to eradicate the co-competitors and to became monopoly.

Under section 4(b) of competition act 2002, predatory pricing is defined as following:

“predatory price” means the sale of goods or provision of services, at a. price which is below the
cost, as may be determined by regulations, of production of the goods or provision of services, with
a view to reduce com- petition or eliminate the competitors.*

As the definition contains the word “below the cost”, It has to be know that how a price for a product
has been fixed:

Generally, prices can be fixed in various ways, depending on the market structure, industry, and

business strategies. Here are some common methods?:

1. Cost-plus pricing: Calculate costs, add a markup, and set the price.

Competitive pricing: Set prices based on what competitors are charging.

Value-based pricing: Set prices based on the perceived value to the customer.
Dynamic pricing: Adjust prices in real-time based on demand and supply.

Penetration pricing: Set a low initial price to gain market share.

Skim pricing: Set a high initial price to maximize profits before competition increases.
Bundle pricing: Set a price for a bundle of products or services.

Price discrimination: Charge different prices based on customer segments.

© 0 N o0k~ w DN

Auction pricing: Set prices through auctions or bidding processes.

10. Government pricing regulations: Set prices based on government regulations or price controls.

The arithmetic behind price fixing, including predatory pricing, typically involves calculating costs,
profits, and market dynamics. Here are some key calculations:
1. Cost calculation: Firms calculate their costs, including production, distribution, and marketing

expenses.

! Sec.4(b) of competition act,2002(12 of 2003).
2 Predatory pricing by William Barnett 11, Michael saliba, Walter block,https://www.researchgate.net.. last visited on
jul,10,2024 at 11.31 am.



https://www.researchgate.net./

2. Profit margin calculation: Firms determine their desired profit margin, which is the difference
between the selling price and cost.

3. Pricing strategy: Firms set prices based on their costs, profit margins, and market conditions.

4. Market share calculation: Firms estimate their market share and adjust prices to gain an
advantage over competitors.

5. Break-even analysis: Firms calculate the point at which their sales revenue equals total fixed

and variable costs, ensuring they can sustain their pricing strategy.

In predatory pricing, the arithmetic might also involve:
1. Setting prices below cost (e.g., selling at a loss) to drive competitors out of business.
2. Calculating the optimal price point to maximize market share and profits once competition is
eliminated.
3. Estimating the time frame required to recoup losses incurred during the predatory pricing

phase.

Thus the word “below the cost” means that the product should not be sold for loss. That is with an ill

intention to get rid of all the competitors and to be the sole company in the market (i.e) monopoly.

The word has been in such way that the price fixing includes production cost and expenses occurred,
product’s demand in the market and if there any regulation by the government to set within the

maximum and minimum limit of the prices.

Thus if the person sell his product below the cost he is accused or alleged under predatory pricing.

The act also provides certain exception regarding predatory pricing as follows?:

For the purposes of this clause, the unfair or discriminatory condition in purchase or sale of goods or service

referred to in sub-clause

(i) and unfair or discriminatory price in purchase or sale of goods (including predatory price) or service
referred to in sub-clause

(i) Shall not include such discriminatory condition or price which may be adopted to meet the

competition.

3 Sec.4 explanation 1 of competition act,2002(12 of 2003).



Predatory pricing can hurt consumers in several ways®*:

1.

Reduced choice: By driving competitors out of business, consumers may be left with only one
or a few options, reducing choice and innovation.

Higher prices: Once the competition is eliminated, the dominant firm can raise prices,
exploiting consumers who have no alternative options.

Lower quality: Without competition, firms may reduce quality or services to cut costs,
negatively impacting consumer experience.

Barriers to entry: Predatory pricing can create barriers for new businesses to enter the market,
stifling innovation and limiting consumer access to new products or services.

Reduced price competition: Predatory pricing can lead to a lack of price competition, resulting
in higher prices for consumers across the market.

Reduced investment in research and development: Without competition, firms may reduce
investment in research and development, limiting innovation and progress.

Job losses: Predatory pricing can lead to job losses as competitors are forced out of business,

impacting local communities and economies.

MONOPOLIZATION:

Monopoly plays a significant role in predatory pricing as a monopolist can use predatory pricing to

maintain or strengthen its market dominance. Here's how®:

1. Price manipulation: A monopolist can lower prices temporarily to drive competitors out
of business, then raise prices again to recoup losses and maximize profits.

2. Barriers to entry: Predatory pricing can create barriers to entry for new firms, making it
difficult for them to compete with the monopolist's low prices.

3. Market share expansion: A monopolist can use predatory pricing to expand its market
share, making it even harder for competitors to survive.

4. Deterring entry: The threat of predatory pricing can deter potential competitors from
entering the market in the first place.

5. Maintaining dominance: Predatory pricing helps a monopolist maintain its dominance by

preventing competitors from gaining a foothold in the market.

4 "Predatory Pricing: A Survey of the Literature” by Patrick DeGraba (Journal of Economic Surveys, 1999).
5"Predatory Pricing and the Limits of Antitrust” by Herbert Hovenkamp (University of Pennsylvania Law Review, 2003).



By using predatory pricing, a monopolist can reinforce its market power, making it difficult for other
firms to compete, and ultimately leading to a less competitive market with higher prices and reduced

innovation.

Monopolization and attempts at monopolization are both prohibited by Section Two of the Sherman
Act®.While it is not unlawful to be a monopolist, Section Two is broken when monopoly activity is
used to obtain or hold monopoly power. As common law evolved, Several actions that qualify as
monopoly activity have been recognized by federal courts.When defining "monopoly conduct," courts
frequently distinguish it from "competition on the merits," which refers to any legitimate strategy for

gaining monopolistic power, such as outperforming competitors in terms of efficiency.’

This section describes how predatory pricing damages consumers and competition, how courts came
to view it as monopolistic behavior, and how the antitrust doctrine against predatory pricing has been

undermined by unsupported economic theory.

This can be dealt more with precedence case laws:
When the Supreme Court ruled in Standard Oil Co. v. United States® in 1911, it first denounced

predatory pricing as anticompetitive behavior.

Investigative journalist Ida Tarbell spent years poring over state investigation reports and Standard
Oil internal documents before the government began prosecuting the oil giant. She was able to
demonstrate that Standard Oil had monopolized the market by price-fixing.Based on Tarbell's, the
Bureau of Corporations', and other investigators' work, the U.S. Attorney General brought many
charges against Standard Oil for violating the Sherman Act. Alleged anticompetitive behavior, such
as charging less than what is necessary in more than 100 local marketplaces. The Supreme Court ruled
that Standard Oil was accountable and mandated the company's dissolution into multiple smaller

regional entities.

Along  with the case of American Tobacco Co. . United  State’s,

615.U.S.C§2.

7 Aspen skiing co. v. aspen highlands skiing corp.,472 U.S.585,605 n.32(1985).
8221,U.5.1,78(1911).

9221,U.S. 106(1911).



The Standard Oil ruling established the federal government in the same year.
precedent stating that antitrust legislation is violated by aggressive pricing.
Predatory pricing violates Section Two of the Sherman Act because, on its face, it is not an efficient
form of competition when a dominant corporation use below-cost pricing to monopolize—or seek to
monopolize—a relevant market.In fact, inefficiencies occur in both phases of a predatory pricing
scheme: predatory pricing is not efficient. In the predation phase, below-cost pricing encourages
customers to buy excessively large and inefficient quantities of the product, diverting inputs from
more advantageous use.Overconsumption like this results in deadweight loss.

In the case of Brooke Group Ltd. v. Brown & Williamson Tobacco Corp'®., the Supreme Court
acknowledged that "some inefficient substitution toward the product being sold at less than its cost
may be encouraged by succesful predatory pricing. Long-term inefficiencies may result from
customers' purchase plans being distorted by these erroneous market signals. Below-cost pricing not
only results in allocative inefficiency but also wastes public resources by forcing competitors to incur
huge losses in defense costs or expensive market exits in favor of other businesses. As a result, both
consumers and producers experience inefficiencies during the predation period. Because of its
monopoly price, the predatory business reduces output and consumption below ideal levels during
the recoupment phase, resulting in inefficiency. Theoretically, more businesses may enter the market,
increase output, and lower the price. However, in practice, effective Competitors are driven out of the
market when a predatory firm uses the threat of future under cuttingas a barrier to entry. In addition
to the disadvantages of displaced competitors, all consumers are harmed by monopoly pricing,
especially those. Who did not buyduring the predatory phase and therefore never benefited from the
previous lower price. The inefficiencies and disadvantages caused by monopolization through under
pricing make the strategy illegal under competition law. For decades, predatory pricing was a well-

recognized antitrust claim that plaintiffs were often successful in proving.

CURRENT EVENTS:

e Vodafone accuses Jio and Airtel of predatory pricing with unlimited 5G offers
¢ India's shipping ministry proposes restrictions on port tariffs to prevent predatory pricing by

public-private-partnership ports

10509 U.S. at 224.



India retailers request government to ban e-pharmacies to prevent predatory pricing
Indonesia bans ecommerce sales on social media platforms to prevent predatory pricing

India e-commerce regulation needed to prevent predatory pricing.

A Famous case law that made me to choose this topic is:
Uber India system Pvt. Ltd. V. CCI*L,,

Ola (a Indian ride-hailing company) filed a complaint with the Competition Commission of
India (CCl) against Uber (a global ride-hailing company) alleging predatory pricing.

Ola claimed that Uber was offering services at below-cost prices to gain market share and
drive out competition.

CCl investigated and found that Uber was indeed pricing its services below cost, but did not
find evidence of predatory pricing.

CCI concluded that Uber's pricing strategy was aimed at gaining market share, but was not
intended to eliminate competition.

The case highlighted the challenges of determining predatory pricing in the dynamic and

competitive ride-hailing market.

The Competition Commission of India (CCI) found no evidence of predatory pricing by Uber for

the following reasons:

1. No dominance: Uber did not have a dominant position in the market, as Ola had a
significant market share and other players were also present.

2. Competitive market: The ride-hailing market in India was highly competitive, with
multiple players and frequent price changes.

3. No evidence of below-cost pricing: CCI found that Uber's prices were not consistently
below its costs, and its pricing strategy was aimed at gaining market share, not eliminating
competition.

4. Efficiency defenses: Uber demonstrated that its prices were a result of efficiency gains

and innovation, such as its ability to match drivers with riders more efficiently.

11641 sc 2017.



5. Lack of intent: CCI did not find any evidence that Uber's pricing strategy was intended to

harm competition or drive out rivals.

Based on these factors, CCI concluded that Uber's pricing strategy was not predatory and did not
violate competition laws in India Thus, here the court had interpreted sec.4(b) in such way without

intention to drive out the competitors, selling for lower price does not amount to predatory pricing.

SUGGETIONS:

Predatory pricing is generally considered harmful or "bad" for the following reasons:
1. It can lead to monopolies, reducing competition and innovation.
2. It can harm consumers in the long run, as prices may increase once competition is eliminated.
3. It can stifle innovation and progress in an industry.
4. 1t can lead to reduced choice and quality for consumers.

Some possible measures include:
1. Price regulation: Setting price caps or floors to prevent excessive price increases.
2. Antitrust laws: Enforcing laws to prevent monopolies and promote competition.
3. Consumer protection laws: Protecting consumers from unfair business practices.
4. Industry regulation: Regulating specific industries to prevent predatory pricing practices.

Thus from the above article it is evident that predatory pricing leads to monopoly.

CONCLUSION:

"In conclusion, predatory pricing remains a contentious issue in the business world, with far-reaching
implications for competition, innovation, and consumer welfare. As the Ola vs Uber case
demonstrates, regulatory bodies must remain vigilant in detecting and preventing abuses of market
power. By promoting competitive markets and enforcing antitrust laws, we can ensure that businesses
compete on the merits, innovation thrives, and consumers reap the benefits. Ultimately, striking a
balance between competition and regulation is crucial for fostering a dynamic and equitable market

economy that benefits all stakeholders."



