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White Black Legal – The Law Journal is an open-access, peer-reviewed, and refereed legal 

journal established to provide a scholarly platform for the examination and discussion of 

contemporary legal issues. The journal is dedicated to encouraging rigorous legal research, 

critical analysis, and informed academic discourse across diverse fields of law. 

 

The journal invites contributions from law students, researchers, academicians, legal 

practitioners, and policy scholars. By facilitating engagement between emerging scholars and 

experienced legal professionals, White Black Legal seeks to bridge theoretical legal research 

with practical, institutional, and societal perspectives. 

 

In a rapidly evolving social, economic, and technological environment, the journal endeavours 

to examine the changing role of law and its impact on governance, justice systems, and society. 

White Black Legal remains committed to academic integrity, ethical research practices, and the 

dissemination of accessible legal scholarship to a global readership. 
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AIM & SCOPE 

 

The aim of White Black Legal – The Law Journal is to promote excellence in legal research 

and to provide a credible academic forum for the analysis, discussion, and advancement of 

contemporary legal issues. The journal encourages original, analytical, and well-researched 

contributions that add substantive value to legal scholarship. 

 

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and 

interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal 

professionals, researchers, scholars, and students who demonstrate intellectual rigour, 

analytical clarity, and relevance to current legal and policy developments. 

 

The scope of the journal includes, but is not limited to: 

 Constitutional and Administrative Law 

 Criminal Law and Criminal Justice 

 Corporate, Commercial, and Business Laws 

 Intellectual Property and Technology Law 

 International Law and Human Rights 

 Environmental and Sustainable Development Law 

 Cyber Law, Artificial Intelligence, and Emerging Technologies 

 Family Law, Labour Law, and Social Justice Studies 

 

The journal accepts original research articles, case comments, legislative and policy analyses, 

book reviews, and interdisciplinary studies addressing legal issues at national and international 

levels. All submissions are subject to a rigorous double-blind peer-review process to ensure 

academic quality, originality, and relevance. 

 

Through its publications, White Black Legal – The Law Journal seeks to foster critical legal 

thinking and contribute to the development of law as an instrument of justice, governance, and 

social progress, while expressly disclaiming responsibility for the application or misuse of 

published content. 

 

http://www.whiteblacklegal.co.in/


www.whiteblacklegal.co.in 

Volume 3 Issue 5 | March 2026         ISSN: 2581-8503 

Page | 2428   

ECONOMIC, SOCIAL, AND CULTURAL RIGHTS IN 

INTERNATIONAL LAW: IMPLEMENTATION AND 

ACCOUNTABILITY MECHANISMS 
  

AUTHORED BY - MR. S.V. VEERICHETTY 

M.Com., M.L., P.G.D.B.A., 

Assistant Professor of Law, 

The Central Law College, Salem-8, Tamilnadu 

 

 

Abstract 

Economic, social, and cultural rights (ESCR) occupy a contested but indispensable 

corner of international human rights law. From the right to food and housing to education and 

participation in cultural life, these rights are enshrined in the International Covenant on 

Economic, Social and Cultural Rights (ICESCR) and a web of regional and domestic 

instruments — yet they remain systematically under-enforced compared to their civil and 

political counterparts. The persistence of this enforcement gap is not accidental; it is the product 

of deliberate ideological choices made during the Cold War and structural deficiencies 

embedded in the treaty bodies themselves. This article interrogates those deficiencies and the 

mechanisms that have emerged, sometimes fitfully, to address them. 

 

The article proceeds in four parts. Part I examines the normative architecture of ESCR 

in international law, focusing on the ICESCR, General Comments of the Committee on 

Economic, Social and Cultural Rights (CESCR), and the Optional Protocol to the ICESCR. 

Part II dissects the primary implementation mechanisms — State reporting, inter-State 

complaints, and individual communications — analyzing their practical strengths and 

documented failures. Part III turns to accountability, exploring the roles of national human 

rights institutions, domestic courts, and regional human rights systems. The conclusion argues 

that meaningful ESCR realization demands a fundamental recalibration: moving away from 

the myth that these rights are programmatic aspirations and firmly toward treating them as 

justiciable, enforceable entitlements. 

 

Keywords: Economic Social Cultural Rights; ICESCR; Justiciability; Accountability 

Mechanisms; Progressive Realization. 
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I. The Normative Architecture of Economic, Social, and Cultural Rights 

The foundation of economic, social, and cultural rights in international law rests on a 

deceptively simple premise — that human dignity is indivisible. The Universal Declaration of 

Human Rights of 1948 made no categorical distinction between civil liberties and 

socioeconomic entitlements; Articles 22 through 27 spelled out rights to social security, work, 

rest, an adequate standard of living, education, and cultural participation as confidently as 

Articles 18 through 21 addressed freedom of thought and political participation. The 

bifurcation that followed, culminating in two separate covenants adopted in 1966, was a Cold 

War political compromise masquerading as jurisprudential logic. Western liberal states pushed 

for civil and political rights to be given hard-enforcement mechanisms while insisting that 

economic and social rights were aspirational, subject to resource availability, and therefore 

unsuited to judicial enforcement. This framing proved enormously durable and enormously 

damaging. 

 

The ICESCR entered into force in 1976 and now counts 171 States parties, making it 

one of the most widely ratified human rights instruments in existence. Its core obligation is 

captured in Article 2(1), which requires each State party to take steps "to the maximum of its 

available resources, with a view to achieving progressively the full realization" of the rights 

recognized in the Covenant.¹ The phrase "progressive realization" has been seized upon by 

governments eager to avoid accountability, treated as a blank check to defer implementation 

indefinitely. The Committee on Economic, Social and Cultural Rights pushed back against this 

reading in General Comment No. 3, insisting that the obligation contains an "immediate" 

component: States must move as expeditiously and effectively as possible, and any deliberate 

retrogression constitutes a prima facie violation.² This reinterpretation was important, but 

General Comments carry no binding legal force in themselves, and the Committee had no 

complaints mechanism for decades — a structural absurdity that hobbled its authority. 

 

The Optional Protocol to the ICESCR, adopted by the General Assembly in 2008 and 

entering into force in 2013, fundamentally altered this landscape by creating an individual 

communications procedure.³ For the first time, individuals and groups could bring claims of 

ESCR violations directly to the CESCR, subject to exhaustion of domestic remedies. Article 

8(4) of the Optional Protocol establishes the standard of review: the Committee shall consider 

communications "bearing in mind that the State Party may adopt a range of possible policy 
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measures for the implementation of the rights" in the Covenant.⁴ This qualified deference to 

state policy discretion reflects the ongoing tension between enforceability and sovereignty — 

a tension the Optional Protocol resolves uncomfortably rather than cleanly. As of 2025, only 

26 States have ratified the Optional Protocol, a number that reveals how far the international 

community remains from treating ESCR with the same urgency it attaches to civil liberties. 

Major economies including the United States, China, India, and the United Kingdom have not 

ratified, which means that the Protocol's communications mechanism is unavailable to billions 

of people who arguably need it most. 

 

Beyond the ICESCR framework, ESCR protection is embedded in a matrix of 

specialized treaties: the Convention on the Rights of the Child addresses the right to education 

and health for minors; the Convention on the Elimination of All Forms of Discrimination 

Against Women covers women's access to healthcare, employment, and education; the 

Convention on the Rights of Persons with Disabilities breaks new ground by framing disability-

related barriers to social participation as rights violations rather than welfare needs. The ILO's 

conventions on labor standards — including Convention No. 87 on freedom of association and 

Convention No. 98 on collective bargaining — create a parallel body of binding norms with 

their own supervisory mechanisms. What emerges is not a coherent system but a patchwork: 

overlapping mandates, inconsistent standards, fragmented accountability, and no overarching 

enforcement hierarchy to resolve conflicts between treaty obligations. States exploit these gaps 

expertly, selectively ratifying instruments, entering reservations, and playing treaty bodies 

against one another whenever scrutiny becomes inconvenient. 

 

The doctrine of "minimum core obligations" has been one of the CESCR's most 

significant contributions to ESCR jurisprudence. In General Comment No. 3, the Committee 

articulated that regardless of resource constraints, every State party has a core obligation to 

ensure the satisfaction of, at the very least, minimum essential levels of each right — including 

essential primary healthcare, basic shelter, and fundamental education.⁵ This concept has been 

elaborated across subsequent General Comments and adopted, with varying degrees of 

enthusiasm, by domestic courts in South Africa, India, and Colombia. The South African 

Constitutional Court's engagement with minimum core reasoning in Government of the 

Republic of South Africa v. Grootboom demonstrated that socioeconomic rights can ground 

concrete judicial remedies — a proposition that remained controversial in Northern legal 

scholarship long after it had become operational practice in the Global South.⁶ The normative 
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architecture, in other words, is more robust than its critics acknowledge; the problem lies not 

in the content of the norms but in the mechanisms available to translate them into behavioral 

change. 

 

II. Implementation Mechanisms: Design, Performance, and Failure 

The primary implementation mechanism under the ICESCR is the State reporting 

system, and it has never worked as advertised. Under Article 16, States parties undertake to 

submit reports "on the measures they have adopted and the progress made in achieving the 

observance" of the rights recognized in the Covenant.⁷ In practice, reports are delayed by years, 

drafted by government ministries with obvious institutional interests in favorable self-

presentation, and reviewed by a Committee that meets for three weeks, three times per year — 

a schedule grotesquely mismatched to the scale of its global mandate. The CESCR has a 

backlog of pending reports that at times exceeds five years. When Concluding Observations 

are finally issued, they are non-binding, rarely reported in national media, and have no 

enforcement mechanism if ignored. States that consistently fail to implement recommendations 

suffer no legal consequences. The reporting cycle has value as a structured dialogue and as a 

record for civil society advocacy, but to describe it as an accountability mechanism is generous 

to the point of incoherence. 

 

The individual communications procedure under the Optional Protocol represents a 

qualitatively different mechanism, though its practical reach remains constrained. The 

procedure requires exhaustion of domestic remedies, a standard that creates immediate barriers 

for petitioners in countries with dysfunctional or inaccessible court systems — which is 

precisely the context in which ESCR violations tend to be most severe. The Committee's early 

decisions under the Optional Protocol have nonetheless been instructive. In I.D.G. v. Spain, 

the Committee found a violation of the right to adequate housing under Article 11 of the 

ICESCR following a mortgage enforcement procedure that resulted in eviction without 

procedural safeguards.⁸ In S.C. and G.P. v. Italy, the Committee addressed the right to water 

and sanitation in the context of a Roma community living in an authorized settlement without 

access to water connections.⁹ These decisions are significant because they demonstrate that the 

CESCR is willing to engage with individualized violations, not merely systemic patterns — a 

move that fundamentally challenges the traditional argument that ESCR are incapable of 

judicial resolution. 
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The deeper structural problem with the Optional Protocol's communications 

mechanism is what happens after a decision is reached. The Committee's findings are not 

legally binding in international law in the same sense as judgments of the International Court 

of Justice or the European Court of Human Rights. The Protocol requires States parties to "give 

due consideration" to the Committee's Views and to submit an implementation report within 

six months — but "due consideration" is a standard of indeterminate legal content, and the 

follow-up mechanism is toothless.¹⁰ Spain, for instance, took several years to respond to early 

decisions under the Protocol with anything approaching concrete remedial action. 

Implementation depends overwhelmingly on domestic political will, civil society pressure, and 

the degree to which national courts are willing to treat CESCR Views as persuasive authority. 

Where those conditions do not exist, the Protocol's promise of accountability dissipates into 

diplomatic correspondence and periodic expression of concern. 

 

Inter-State complaints under Article 41 of the ICCPR have a notorious non-use record, 

and the parallel mechanism under the ICESCR shares the same fate — no inter-State complaint 

has ever been filed under the Covenant. This is not surprising. States are embedded in bilateral 

relationships, trade dependencies, diplomatic alliances, and regional political arrangements that 

make formal legal challenges against fellow States extraordinarily rare. The only realistic 

scenario for inter-State use involves a genuine breakdown in relations between States that have 

already lost the political calculus for maintaining normal diplomatic channels — by which 

point the ICESCR complaints procedure is probably the last tool anyone reaches for. The 

mechanism exists on paper, generates no jurisprudence, and exerts no deterrent effect on state 

behavior. Its presence in the treaty architecture flatters the appearance of comprehensiveness 

without delivering accountability. 

 

Beyond the treaty-specific mechanisms, the Universal Periodic Review (UPR) of the 

Human Rights Council has emerged as a de facto monitoring process covering all UN member 

states on a four-year cycle. Unlike treaty body reviews, the UPR applies to States that have not 

ratified specific instruments, making it potentially broader in reach. The UPR process generates 

recommendations from peer States that are formally accepted or noted by the reviewed State, 

but acceptance rates have become largely performative — States accept hundreds of 

recommendations with no intention of implementing them, and the follow-up tracking is weak. 

Civil society organizations have learned to use the UPR process strategically to generate public 

records of commitments that can later be deployed in domestic advocacy, litigation, and media 
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campaigns, which is legitimate and valuable but is rather a workaround than a genuine 

accountability mechanism. The gap between formal procedure and real-world impact in the 

UPR mirrors the gap throughout the ESCR implementation architecture. 

 

III. Accountability Mechanisms: Courts, Institutions, and Regional Systems 

Domestic courts have emerged as the most consequential enforcement sites for 

economic, social, and cultural rights, even if their role was long dismissed by international 

lawyers trained in a tradition that treated ESCR as non-justiciable. The South African 

Constitutional Court's Section 26 and 27 jurisprudence demonstrated definitively that 

constitutionally entrenched socioeconomic rights generate enforceable obligations. In Minister 

of Health v. Treatment Action Campaign, the Court held that the government's failure to make 

nevirapine available to prevent mother-to-child transmission of HIV violated the constitutional 

right to healthcare access and issued a structural interdict compelling policy change.¹¹ The 

decision is notable not because the Court displaced executive policy judgment wholesale — it 

explicitly did not — but because it established that courts have both the authority and the 

institutional capacity to review the reasonableness of government programs against 

constitutional standards. This "reasonableness review" framework has since been applied in 

dozens of South African cases involving housing, water, social security, and education. 

 

India's Supreme Court offers a different but equally instructive model of judicial 

engagement with socioeconomic rights. The Court has used an expansive interpretation of 

Article 21 of the Constitution — the right to life — to derive implied rights to food, health, 

livelihood, and education, all without explicit constitutional text. In People's Union for Civil 

Liberties v. Union of India, the Supreme Court converted interim orders in a case concerning 

starvation deaths into what effectively became an ongoing judicial supervision of India's food 

security programs, requiring State governments to operationalize various food schemes and 

appointing Commissioners to monitor compliance.¹² The Indian model is activist to a degree 

that makes many observers uncomfortable — the Court is essentially administering social 

programs through a continuous mandamus — but it has produced tangible outcomes: the mid-

day meal scheme reached millions of children in large part because of sustained judicial 

pressure. The legitimacy questions about judicial overreach are real, but they should not 

obscure the fact that legislative and executive branches had failed to act on their own initiative 

for decades. 
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National Human Rights Institutions (NHRIs) compliant with the Paris Principles 

occupy an intermediate space between judicial enforcement and political accountability. Well-

resourced NHRIs — South Africa's Human Rights Commission, Canada's provincial human 

rights commissions, the Danish Institute for Human Rights — have developed significant 

expertise in ESCR monitoring, producing shadow reports to treaty bodies, conducting systemic 

investigations, and making recommendations to governments. The Paris Principles require 

NHRIs to have a broad mandate, independent appointment procedures, adequate funding, and 

cooperative relationships with civil society. In practice, many NHRIs fall well short of these 

standards: they are underfunded, staffed by political appointees, and reluctant to criticize the 

governments that fund them. The Global Alliance of National Human Rights Institutions 

(GANHRI) accreditation system provides some quality control, but a B-status accreditation 

carries no penalties that would force a government to genuinely reform its NHRI. The 

institution is best understood as a mechanism that enables accountability when a government 

already wants to be accountable — which is precisely when accountability is least urgently 

needed. 

 

Regional human rights systems have made uneven but sometimes transformative 

contributions to ESCR accountability. The African Commission on Human and Peoples' Rights 

and the African Court on Human and Peoples' Rights operate under the African Charter on 

Human and Peoples' Rights, which — uniquely among regional instruments — incorporates 

civil, political, economic, social, and cultural rights in a single document without categorical 

hierarchy. The African Commission's landmark decision in Social and Economic Rights Action 

Center v. Nigeria (the Ogoni case) found that Nigeria had violated multiple Charter rights, 

including the right to health and a clean environment, through state complicity in oil company 

activities that devastated Ogoni communities.¹³ The decision was the first time any 

international body explicitly ruled on the right to food and the right to a satisfactory 

environment, making it a landmark in ESCR jurisprudence globally. The Inter-American 

system, operating under the Protocol of San Salvador, has been slower to develop direct ESCR 

enforcement but the Inter-American Court has increasingly derived socioeconomic protections 

through the rights to life and personal integrity in the American Convention. 

 

The European Social Charter system deserves recognition as the most developed 

regional ESCR accountability mechanism. The European Committee of Social Rights, through 

its collective complaints procedure established in 1995, hears complaints from NGOs and trade 
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unions concerning Charter compliance — a model that deliberately bypasses individual 

petitioners in favor of organizations capable of documenting systemic violations. The 

Committee has issued findings of non-conformity against Council of Europe member states on 

issues ranging from child poverty in Belgium to housing discrimination against Roma in 

Bulgaria to austerity-driven regression in social protection in Greece and Portugal. What 

distinguishes the European Social Charter system is that it applies to all ratifying States without 

the Optional Protocol ratification problem that plagues the ICESCR's communications 

mechanism. Its weakness is the implementation chain: findings of non-conformity are 

transmitted to the Committee of Ministers of the Council of Europe, which adopts resolutions, 

but there is no direct enforcement mechanism comparable to the European Court of Human 

Rights' mandatory jurisdiction. States regularly receive adverse findings and do relatively little. 

The system generates accountability in the sense of public record and reputational pressure; it 

does not generate accountability in the sense of compelled behavioral change. 

 

Conclusion 

The accountability gap in economic, social, and cultural rights enforcement is not a 

mystery, and it is not inevitable. It is the accumulated product of political choices: the choice 

to create two covenants instead of one in 1966, the choice to delay a communications 

mechanism for the ICESCR for over four decades, the choice of major economies not to ratify 

the Optional Protocol, and the choice of States everywhere to treat ESCR obligations as 

recommendations rather than binding law. The machinery now exists — treaty bodies with 

communications procedures, domestic constitutional frameworks, national human rights 

institutions, regional courts and commissions — to hold States genuinely accountable for 

ESCR violations. The problem is that the machinery is under-resourced, under-ratified, and 

chronically undermined by the same States it is supposed to monitor. 

 

The way forward requires simultaneous action at multiple levels. At the international 

level, widening ratification of the Optional Protocol to the ICESCR is an immediate priority; 

the Protocol cannot serve its function as a global accountability mechanism when its reach is 

limited to 26 States. Treaty body reform — including the Simplified Reporting Procedure 

already piloted by the CESCR — must continue to address the backlog problem and the quality 

of State engagement. The UN Human Rights Council's Special Procedures, particularly the 

Special Rapporteurs on the rights to food, adequate housing, health, education, and water and 
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sanitation, need sustained funding and genuine political support rather than the pro forma 

cooperation many States currently offer. 

 

At the domestic level, constitutional entrenchment of ESCR, combined with judicial 

willingness to engage in reasonableness review, has demonstrated the most consistent record 

of producing enforceable outcomes. As the Committee on Economic, Social and Cultural 

Rights emphasized in General Comment No. 9, domestic application of the Covenant is not 

optional — States parties must ensure that Covenant rights are "given full effect in the domestic 

legal order."¹⁴ This means reforming constitutional frameworks where ESCR remain absent or 

unenforceable, training judges in ESCR adjudication, and ensuring that legal aid systems make 

courts accessible to the people whose rights are most at risk. None of this is technically difficult. 

The technical solutions are well understood. What is required is political will, and generating 

political will for the rights of the poorest and most marginalized is exactly the kind of project 

that international accountability mechanisms, civil society, and strategic litigation together 

exist to pursue. The gap between aspiration and enforcement in ESCR is not written into the 

nature of the rights themselves. It is written into the choices of those who govern — and choices 

can be changed. 
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