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ABOUT WHITE BLACK LEGAL

White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research
with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the

dissemination of accessible legal scholarship to a global readership.
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AIM & SCOPE

The aim of White Black Legal — The Law Journal is to promote excellence in legal research
and to provide a credible academic forum for the analysis, discussion, and advancement of
contemporary legal issues. The journal encourages original, analytical, and well-researched

contributions that add substantive value to legal scholarship.

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and
interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal
professionals, researchers, scholars, and students who demonstrate intellectual rigour,

analytical clarity, and relevance to current legal and policy developments.

The scope of the journal includes, but is not limited to:
e Constitutional and Administrative Law
e Criminal Law and Criminal Justice
e Corporate, Commercial, and Business Laws
e Intellectual Property and Technology Law
e International Law and Human Rights
e Environmental and Sustainable Development Law
e Cyber Law, Artificial Intelligence, and Emerging Technologies

e Family Law, Labour Law, and Social Justice Studies

The journal accepts original research articles, case comments, legislative and policy analyses,
book reviews, and interdisciplinary studies addressing legal issues at national and international
levels. All submissions are subject to a rigorous double-blind peer-review process to ensure

academic quality, originality, and relevance.

Through its publications, White Black Legal — The Law Journal seeks to foster critical legal
thinking and contribute to the development of law as an instrument of justice, governance, and
social progress, while expressly disclaiming responsibility for the application or misuse of

published content.
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DIGITAL DISRUPTION AND COPYRIGHT GOVERNANCE:
EVALUATING INDIA’S L EGAL FRAMEWORK

AUTHORED BY - ROHIT RANJAN1
6" Semester, LL. B, Amity University, Lucknow

Abstract

The term "intellectual property" refers to works of art that are the result of human intelligence
and creativity and that provide their creator the right to profit and recognition. Copyright is a
type of intellectual property that restricts the reproduction of works while encouraging
creativity and innovation. Furthermore, it grants intellectual property rights to people,
companies, and organizations—such as broadcasters or entertainers—who display their work
in the public sphere. However, in the quickly changing digital landscape, the current legislative
structure for copyright protection seems insufficient. Thanks to developments in networking
and multimedia technologies, there are now more chances for those who create digital
material. However, the simplicity with which a piece of digital property can be replicated
exactly encourages misuse, unlawful distribution, plagiarism, and misappropriation—all of
which result in copyright infringement. Additionally, Internet pirates frequently violate the
legal rights of copyright owners by transferring digital content that is protected by copyright
illegally using popular peer-to-peer software. The report looks at a number of difficulties that
the Indian copyright legal system will face in the future. It also looks at concepts like "fair use"
and privacy, which are commonly used in digital settings to strike a balance between user
rights and copyright holders' exclusive rights. The study ends with a comparative analysis of
new digital developments and their effects on legal frameworks and society in order to address
the concerns brought up by the substantive decisions. By assessing how efficient copyright
governance supports justice in the digital era and fortifies legal institutions, the study advances
SDG 16. By emphasizing the significance of intellectual property protection in promoting
innovation and the expansion of India's digital economy, it further promotes SDG 9.

Keywords: Copyright infringement, fair use, piracy, Internet Service Providers, author, and

moral right.
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Introduction

Thanks to the efforts of numerous national and international stakeholders, the field of
intellectual property has expanded. In the 1970s, developing nations advocated for the
recognition of intellectual property rights as an economic concern within international trade
negotiations under the framework of the World Trade Organization (WTO). From Trade-
Related Aspects of Intellectual Property (TRIPs) to Indian laws and legislation since 2005,

India has taken additional steps to safeguard its economy, culture, and legacy.

According to the Indian Copyright Act 19572, creators of "literary work, dramatic, musical,
artistic works, cinematographic films, and sound recordings” have legal protection for
copyright. “There can be no liberty unless there is economic liberty.”” For art to be produced,
evaluated, and sold, the artist must have freedom and protection over their work. There are
statutory gaps within the copyright system that fail to adequately address emerging and

unforeseen forms of creation.

According to R Anthony Reese, "the gatekeepers for copyrightability are the articulations of
copyrightable subject matter and of the conditions for protection."* The number of creations
that are protected by copyright will increase with the size of the gate. In line with the
advancement of technology, there are on-going issues in the copyright legal system pertaining
to the protection and extent of copyright owners' rights and interests as well as those of society

at large.

The framework of copyright law that is currently widespread in Indian laws is examined in this
study, including statutes that regulate and overlap copyrighted works, designs, expressions,
counterfeit items, etc. It further examines contemporary forms of copyright infringement and
emerging trends in copyrightability. It further highlights the emerging challenges and
weaknesses in the copyright system from the perspectives of both the author and the alleged
infringer. The article concludes with suggestions and cutting-edge methods for extensive
preservation coverage under the Intellectual Property Rights (IPR) umbrella.

Laws for Protection of Copyright: Indian & International Approach

—If a creative person steals your idea, he’s killing his creative ability, if he steals your art,
he’s killing his art, if he makes it available to the world, it won’t create the impact you could

have created, because it wasn't from the right sourcel- Michael Bassey Johnson
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Intellectual property arises from an individual’s creative process, involving the application of
skill, labour, and intellect to produce an intangible work. Self-created property rights, or
intellectual property rights, have been acknowledged since antiquity. Copyright is a right
against society as well as a personal one. The law recognizes copyright as a negative right that
protects the author of the work from unapproved duplication or exploitation. Copyright law
exists to protect the creativity and hard work of authors, artists, musicians, filmmakers,
software developers, and other creators. It gives them legal control over how their work is used,
copied, shared, or commercially exploited.

Three rights are granted to the author of the work: —usus, abusus, and fructus®,| The latter two
relate to the author's ability to "freely authorize others by contract to exploit his works by
assigning or licensing his rights (abusus) to them,” subject to payment of compensation (i.e.,

fructus).

Indian jurisprudence has historically reflected a cultural respect for knowledge dissemination,
as seen in ancient philosophical traditions. Ancient Indian philosophical traditions emphasized
the ethical dissemination of knowledge through concepts such as Vidya Daan, or the
dissemination and exchange of knowledge, was a crucial virtue®. The Bhagavad Gita holds that
the production of intellectual property, along with its destruction and transmission, is the
highest virtue. According to the Gita, creating property is vital, but it's also your responsibility

to avoid feeling or wanting to own it’.

The Copyright Act gives the author the commercial right to make translations of the work and
to reproduce, issue copies, perform, or disseminate cinematographic film or sound recording,
as well as any adaptations of the work to the public. The idea of protecting creative work
through copyright law may appear modern, but its philosophical foundation can be traced back
to ancient Indian wisdom, particularly the Bhagavad Gita and the concept of Vidya Daan (the
gift of knowledge). Indian and international copyright frameworks attempt to balance two
equally important values—respect for the creator‘s effort and the free flow of knowledge for
societal welfare, both of which find deep resonance in Indian philosophy. Additionally,
Sections 479 to 489 of the Indian Penal Code address offences relating to counterfeiting and
fraudulent marks. Additionally, the Design Act of 20002, protects additional provisions
related to the protection of designs that incorporate color, shape, size of products, etc., also

known as special copyright. In India, there are both civil and criminal regulations pertaining to
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copyright protection.

For example, Section 63° of the Copyright Act stipulates that any behaviour that results in
copyright infringement is illegal and carries a maximum sentence of three years in jail.
Additionally, there is a lot of disagreement on the aforementioned part because some high

courts believe that the aforementioned offense is not subject to bail, while others believe it is.

However, because different high courts have different judgments, it is unclear what this offense
entails. It is important to remember that Section 63 makes piracy illegal in addition to
infringement. Copyright infringement caused India's economy 496.3 million US dollars in lost
commerce, according to a 2007 research by the International Intellectual Property Alliance
(1IPA)Y.

Copyright Infringement

With rapid technological advancement, copyright infringement refers to the unapproved use of
works that are protected by copyright laws. The author created the work, which is protected
and comes with a remedy in the event that copyright is violated. The following are some of the
infringement mechanisms that have existed for a few decades worldwide:

1. Reproduction, distribution, and public communication without the owner's or author's
authorization are among the mechanisms of infringement that have been in place for a
few decades worldwide.

2. Importing, renting, or selling copies of a work protected by copyright without the
owner's or author's permission.

3. Producing an unauthorized derivative work, often associated with digital piracy, by
illegally downloading or streaming a copyrighted work without the owner's or author's
permission. This includes content that is accessible online.

4. Publicly performing a work protected by copyright without the owner's or author's
permission.

The Berne Convention!! Adopted in 1886, established minimum international rules for
copyright protection for innovative and creative works, including music, movies, paintings,
and novels. It acknowledged the right to be shielded against unapproved intellectual property
adaptation. More than 170 nations have ratified the Convention, which is run by the World

Intellectual Property Organization (WIPQ) and safeguards the copyright-holding artists' rights.
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It is commonly known that the form, expression, and content of an article or work are protected

by copyright in both Indian and American legal systems, but not the concept behind the work*?,

Copyright Infringement: Section 51 of the Act

According to Section 511 of the Copyright Act 1957, which defines what constitutes
copyright infringement, the common ways in which copyright is violated exactly correspond
with the author's vested and other adjacent rights. According to Section 51, there is a violation
of the copyright available to the rightful owner when someone, without a license granted by
the owner or the Registrar of Copyrights as allowed by the Act, does something that confers
the act upon him or for financial gain and disseminates the work to the public.

Furthermore, copyright is considered to be violated if the violating copies are distributed, sold,
rented, or exhibited in public through trade or imports into India®®. The clause also gives the
copyright owner the authority to file a lawsuit against the infringer and pursue remedies like
an injunction (a court order to stop or prevent the infringing activity), damages (compensation
for monetary losses incurred due to the copyright infringement), and an account of profits
(amount directed to the infringer to pay in account with any profits earned on the basis of

infringement).

With rapid technological advancement, a few ways of infringement are:

Fair Use as a Tool for Infringement

There has been a recent trend of growing fair use in copyright, especially with regard to the
Google Book'®s initiative, where large-scale digitization of books was considered permissible
under the doctrine of fair use in the United States, even if the copyright owner had not given
their agreement. The fair use or fair dealing exemption, which permits some activities to be
carried out without the copyright owner's consent, is one of the most well-known exceptions

to copyright law.
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Sr. Description of acts Relevant clauses of

No. section (S2)(1) of the Aet

1. Fair scholarly use (@), (p)

2. Educational uses (2), (h), (D)

3. Media reporting uses (b), (m), (m)

4, Uses of state produced matenals (), (d), (&), (). (r)

5. Making of records of literary, dramatic, or

mausicial works ()]

6. Performance of such works (f), k), O

7. Use by public libraries (o)

8, Usc of engraving, efc. (), (1), (x)

9. Cinematograph films—uses by makers, and exhibitors (1), (»)
10. Uses relating to artistic works (), (w)

— S S 17

Table No. 1: The acts protected from copyright infringement under the ambit of Section 52 the
Copyright Act 1957 (Fair Use)

In India, "Section 52 of the Copyright Act 1957" recognizes the fair dealing theory. This
concept relates to specific actions outlined in the statute, for which there is no liability even
though the actions fall inside the purview of copyright infringement.*® In India, "fair use/fair
dealing" is exemplified by Section 52 sub-section (1) (a), which permits the use of copyrighted
works for various purposes, including research and private study with regard to the academic
framework, without a license. However, publishers argued that the exception
disproportionately affected their commercial rights, such as Oxford University Press,
Cambridge University Press, etc.'® in the historic case of multinational publishers suing Delhi

University.

In this instance, Suggested readings were compiled and reproduced by photocopy shops in the
form of course packs for students®®. Nonetheless, Indian courts have upheld copyright holders'
rights while engaging in the idea-expression dispute and debating the test of originality in order

to validate and safeguard the interests of justice.?!

Piracy?
The term "piracy” refers to the use of an expression that has been appropriated from another

person's idea and turned into intellectual property as a duplicate or clone of the original creator.
According to "The Study on Copyright Piracy in India," which was carried out by the "National

Productivity Council"?, copyright piracy occurs in India in a number of growing kinds of
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intellectual property, including performers, sound recordings, computer software, literary
works, and cinematographic works. Online intermediaries and e- commerce platforms may
inadvertently facilitate the circulation of pirated goods if adequate compliance mechanisms are
not enforced, either knowingly or inadvertently facilitating infringement. The financial losses
resulting from piracy are substantial and economically significant. The intellectual property
protection regime is once again challenged by technological advancements, such as 3D printers

with shapes and patterns that are easily accessible and can be used to produce stolen goods.?*

The trend of digital piracy does not yet have a reliable defense mechanism, despite the fact that
the piracy of counterfeit goods supplied in the market is common and distinguishable. Because
copies are necessary for data transmission over electronic networks, it is possible to create exact
copies of copyrighted artwork and virtually altered interpretations of the original, which
signifies the essence of the creative experience. However, copies or reproductions tend to ride
on the reputation and commercial values traditionally assigned to originals, resulting in

copyright infringement.?

Plagiarism of digital content that is erroneous and fraudulently offered online is therefore
included in the scope of cyberspace. Digital plagiarism is the act of passing off an idea as one's
own. Plagiarism is defined by Merriam-Webster as "to steal and pass off (the ideas or words of

another) as one's own."%8

Counterfeit Products

The Act of 1957 gives copyright holders the ability to stop infringing copies from being
"imported"” into India by requesting that the registrar of copyright, who has the necessary
authority to conduct inquiries and searches, declare such copies to be forbidden imports?’. The
idea of counterfeiting denotes an overlapping infringement of copyright, trademark, and
design; also, the sale of products bearing such markings is deemed to be unlawful and a
violation of intellectual property rights. Furthermore, the National Productivity Council reflects
the reality of the gaps in the implementation of the laws pertaining to counterfeiting goods,
despite the fact that these laws have been covered by Indian legislation.

The Copyright Act's flaws Artificial Intelligence (Al)

Avrtificial intelligence's (or "Al'") expanding capabilities have led to a vast expansion of internet

users' access to technology. The emergence of Artificial Intelligence (Al) has introduced
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complex questions regarding authorship and ownership, particularly in cases where creative
works are autonomously generated by machine-learning systems. Generally speaking, and
according to current law, copyrighted materials were written by human authors; nevertheless,
in the present period, and eligibility for copyright protection under existing legal frameworks.
Due to the lack of prevailing legislation and court decisions, this legal gap is not established in

the framework of Indian law.

Providers of Internet Services

The 1957 Copyright Act does not align with international standards in a number of ways.
According to Sections 13?8 and 67%° of the Copyrights Act (1957), sound recordings, digital
photos, literary works, and other literary works cannot be duplicated without the owners'
permission. It does not, however, hold Internet service providers (ISP) responsible for
violations. These days, copyright holders' works are uploaded on the internet via ISPs. It is
unclear how copyright regulations relate to online violations or breaches. However, Section 79
of the Information Technology Act, 2000 only provides limited safe-harbour protection to
intermediaries. Nonetheless, this was covered by local laws in our modern jurisdictions.
According to Section 512(c)* of the Digital Millennium Copyright Act, 1998, which was
passed in the USA, ISPs are liable and must abide by take- down orders and notices from the
authorities or risk civil and criminal penalties. The plaintiffs in BMG Rights Mgmt. (US) LLC
v. Cox Commcn., Inc®! sought damages from the defendant, an ISP, and the court granted $25
million in damages. The court's argument against the aforementioned judgment was that ISPs
have to abide by copyright takedown requests and would be liable for users' copyright
violations if they implemented a program to ban repeat offenders. There is no specific process
or redressal mechanism® in the Indian legal system to address this issue. The parties who feel
wronged must go through arduous legal proceedings. ISPs are required by Rule 3% of the
Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules,
2021, which were issued in accordance with the Information Technology Act, 2000, to advise
their users not to post or distribute any content that they do not own, but their liability is

restricted to this.

Animal as the owner of a copyright

Animals are not regarded as copyright proprietors under the present legal system. Animals are
not covered by copyright laws, which are intended to safeguard the rights of authors of original
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works, including software, music, literature, and artwork. Animals cannot legally possess the
rights to any work they may have produced because they are not allowed to own property,
including copyrights. In most jurisdictions, copyright law is based on human authorship,
meaning that only human creators and subsequently their estates can hold copyright, whereas

animals are excluded from such legal recognition.

Nonetheless, there have been cases where "related rights” or "neighbouring rights"
provisions—which prohibit the commercial exploitation of a work without the creator's
permission—have safeguarded works made by animals. In these situations, the animal may be
represented in the management of the earnings from the commercial use of the work. Judicial
precedents in comparative jurisdictions have clarified that copyright protection requires
human authorship, thereby excluding works created autonomously by animals.

Section 63 of the Act's criminality

There has also been ongoing discussion and misunderstanding on the criminality of "Section
63 of the Copyright Act, 1957" with regard to piracy and infringement. This has resulted from
the Hon'ble High Courts' inconsistent rulings in several circumstances. For example, on
December 19, 2006, the Andhra Pradesh High Court ruled in Amarnath Vyas v. State of Andhra
Pradesh® that copyright infringement is a non-cognizable and bailable offense. On May 29,
2007, the Kerala High Court ruled in "Suresh Kumar S/o Kumaran v. The Sub Inspector of

Police"*® that the crime is cognizable and does not require bail.

There is a dispute over the offense‘s standing with regard to bail because of the previously
mentioned precedents.® The number of piracy cases in India has increased as a result of these
dilemmas. India has become well-known for being on the Priority Watch List for years, even
though the Indian Copyright Act of 1957 provides protection®”. This is mostly because of
extremely high rates of piracy and insufficient enforcement methods. In the 2017% global
piracy index, India came in third. Copyright infringement caused India's economy 496.3
million US dollars in lost commerce, according to a 2007 report by the International Intellectual
Property Alliance (I11PA). These funds are said to have been utilized in terrorist crimes against
nation-states.® Giving the police the power to conduct suo-motu raids to prevent piracy makes
great sense in this dire situation.*® However, legislative clarification is necessary to resolve

inconsistencies regarding the cognizable and bailable nature of offences under Section 63.
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Traditional Knowledge

There is no mention of the protection of traditional knowledge in the Copyright Act of 1957.
There is an urgent need to protect the traditional wisdom of the populace in a nation like India,
which has a diverse population and a wide range of cultures. Although Section 31A of the
copyright legislation, which protects unpublished Indian works, may be exploited to suggest
that it does, it does not protect the folklore or traditional knowledge of indigenous people.
Whether Section 31A* is sufficient to protect traditional knowledge is the question that arises.
Following the debate over the patent for neem plants (50) and the copyright of Bikram Yoga
in the United States of America (51), this question has been brought up.

The Ninth Circuit Court of Appeals ruled in the well-known case of Bikram Yoga that the yoga
position sequence was not considered a copyrightable subject matter under 17 U.S.C. 102(b)
and that Choudhury's copyright in a book describing his method did not give him copyright
over the pose sequence itself*2. Because traditional knowledge lacks authorship and a fixed

form—that is, a tangible form—it cannot be adequately protected by the copyright legislation.

Conclusion
There is an urgent need for policy adjustment and a conceptual shift in the law if India is to
become a copyright and innovation refuge in the future. For example, India has a flourishing
and rich traditional knowledge base that may be used in many other industries, such as
pharmaceuticals and agriculture. But for some reason, this traditional knowledge is not
sufficiently protected by Indian intellectual property rules. Benefit-sharing plans and sui
generis systems are two options that can be utilized to stop this abundance of data from being
misused. In order to benefit indigenous people as well, any study of Indian traditional
knowledge must advance the concept of benefit-sharing. Additionally, the criminal
responsibility of copyright needs to be reformed, and it needs to be strengthened through clearer
statutory interpretation and effective enforcement mechanisms. It's also concerning that the
scope of intermediary liability in India remains limited and requires clearer statutory
articulation. Additionally, new and unregulated aspects of copyright, such as the emergence of
Al-driven intellectual creations and new licensing mechanisms like "copyleft,” require

regulation and policy development.*3
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Recommendations

e Stricter enforcement measures must be implemented, the fines must be raised, and the
deterrent effect on those who infringe the Copyright Act must be strengthened.
Therefore, it is crucial to clarify the state of the bail jurisprudence underlying copyright
infringement under Section 63,

e Legislative action pertaining to the preservation of traditional knowledge must be
included in the copyright legislation, together with the creation of unique standards for
the unique characteristics of traditional knowledge.

e As piracy, copyright infringement, and counterfeit goods continue to harm the
economy, undermining the jurisprudence and goal of the laws safeguarding intellectual
property rights, a more stringent approach is urgently needed.

e India must develop its position on the acceptance of unregulated aspects of copyright,
such as "copyleft" and Al-generated intellectual property.

e ISPs must be brought clearly within the purview of statutory liability frameworks
and their liability must be appropriately determined by the Act.

e The Copyright Act should be amended to ensure accessibility of copyrighted works for

visually impaired persons and individuals with disabilities®.
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