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ABOUT US

WHITE BLACK LEGAL is an open access, peer-reviewed and
refereed journal providededicated to express views on topical legal
Issues, thereby generating a cross current of ideas on emerging
matters. This platform shall also ignite the initiative and desire of
young law students to contribute in the field of law. The erudite
response of legal luminaries shall be solicited to enable readers to
explore challenges that lie before law makers, lawyers and the
society at large, in the event of the ever changing social, economic
and technological scenario.

With this thought, we hereby present to you
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EVOLUTION OF ALTERNATIVE DISPUTE
RESOLUTION MECHANISMS IN MATRIMONIAL
DISPUTES UNDER HINDU LAW

AUTHORED BY - SHALU PANDEY
Research Scholar, RNB Global University, Bikaner 334006

Abstract
The delicate and emotionally charged nature of marital conflicts necessitates methods that are
compassionate, efficient, and equitable. Within the framework of Hindu law, matrimonial cases
have historically been adjudicated within the formal court system. However, the escalating
backlog and inherently adversarial nature of litigation have fueled the rise in prominence of,
and preference for, Alternative Dispute Resolution (ADR) mechanisms. This analysis
examines the trajectory of ADR in marital disputes within the ambit of Hindu law, considering
the historical context, legislative developments, judicial precedents, and the practical
challenges encountered. Furthermore, the paper assesses how ADR techniques like mediation,
conciliation, and family courts have been adapted to accommodate the unique nuances of

family law disputes in India.

Keywords: Alternative Dispute Resolution, Hindu Law, Matrimonial Disputes, Mediation,

Family Courts, Conciliation, Judicial Trends

1. Introduction
Matrimonial disagreements diverge significantly from commercial or civil disputes because of
their emotional, social, and personal impacts. Under Hindu law, marriage is regarded as a
sacred bond, and its dissolution is often fraught with cultural and religious sensitivities.
Traditional litigation could potentially amplify the hostility between spouses, thereby
undermining any prospects of reconciliation. Therefore, the imperative for Alternative Dispute

Resolution (ADR) mechanisms has become increasingly apparent.

This paper investigates how ADR has evolved in resolving matrimonial disagreements among

Hindus, focusing on its legislative basis, the interpretations of the judiciary, and the growing
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favour for conciliatory over confrontational approaches.

2. The Concept of ADR in Matrimonial Disputes
Alternative Dispute Resolution encompasses methods such as:
- Mediation
- Conciliation
- Negotiation
- Lok Adalats

- Family Counselling

In matrimonial disagreements, the aims of ADR methods are to:
- Preserve family bonds where feasible.

- Resolve disputes expeditiously.

- Minimize emotional and financial strain.

- Encourage reconciliation over separation.

3. Historical Development under Hindu Law

In the past, Hindu society addressed marital conflicts within the family or community settings,
utilizing forums like panchayats, with a strong emphasis on reconciliation. However, during
British rule, personal laws underwent codification, and matrimonial issues entered the formal

judicial arena.

The Hindu Marriage Act of 1955 represented a substantial shift, as it legalized divorce while
also highlighting the significance of reconciliation, specifically in sections 23(2) and 34(3) of
the Act.

4. Leqislative Framework Supporting ADR in Matrimonial Disputes

4.1. Hindu Marriage Act, 1955
- Section 23(2): Courts are mandated to attempt reconciliation before granting a divorce.

- Section 34(3): Allows for the appointment of a counselor to assist in reconciliation.

4.2. Family Courts Act, 1984
- This Act established Family Courts specifically to handle matrimonial and family matters.
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- Section 9: Places a duty on Family Courts to strive for settlement before initiating a trial.

- Section 10(3): Allows for the utilisation of conciliation and mediation processes.

4.3. Code of Civil Procedure (Amendment), 2002

- Section 89 CPC: This mandates that courts refer appropriate cases to ADR where relevant.

4.4. Legal Services Authorities Act, 1987
- This provides for Lok Adalats, which frequently handle matrimonial matters using informal,

non-adversarial processes.

5. Judicial Approach to ADR in Matrimonial Disputes
The Indian judiciary has consistently endorsed the use of ADR in family disputes. Key
judgments include:
5.1. Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (2010)
The ruling stated that matrimonial disputes, excluding those involving serious criminal

accusations, are appropriate for mediation.

5.2. K. Srinivas Rao v. D.A. Deepa (2013)
This case underscored the utility of counselling and mediation in resolving marital discord,

along with curbing the potential for misuse of Section 498A IPC.

5.3. Bhupinder Singh v. Gurpal Kaur (2011)
Encouraged the involved parties to explore settlement alternatives even after filing an appeal.

6. Mediation in Family Disputes
Mediation has surfaced as the most effective ADR mechanism in dealing with matrimonial
issues. Its characteristics include:
- Voluntary participation
- Confidentiality
- A neutral mediator
- The preservation of existing relationships
Court-affiliated mediation centers have been established across various High Courts and
District Courts.
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7. Family Courts: Institutionalization of ADR
Family Courts represent a hybrid system that integrates formal court procedures with informal
resolution mechanisms. Features include:
- In-camera proceedings
- The presence of counselors
- Informal procedures

- A friendly and conducive environment

These attributes serve to mitigate the trauma associated with litigation and also encourage

reconciliation.

8. Challenges in ADR for Matrimonial Disputes
- The potential for power imbalances between spouses
- Scarcity of qualified mediators, especially in rural areas
- The societal stigma surrounding divorce
- The non-enforceability of mediation agreements unless formalized by the court
- Cases involving domestic violence which are often unsuitable for ADR

9. Comparative Perspective
Several countries, including the UK and Australia, mandate pre-litigation family mediation.
India is gradually transitioning in this direction through pilot programs and judicial

pronouncements, encouraging mandatory pre-litigation mediation in matrimonial disputes.

10. Critical Analysis
The Indian approach to ADR in matrimonial disputes under Hindu law reflects a balance
between tradition and modernity. While formal laws enable divorce and separation, methods
such as mediation and conciliation encourage the possibility of reconciliation. However,
greater institutional support, standardized procedures, and professional training are essential to
improve ADR’s effectiveness, especially in cases involving emotional and psychological

abuse.
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11. Conclusion
ADR mechanisms in matrimonial disputes within the scope of Hindu law have progressed from
community-based reconciliations to institutionalized processes such as mediation and family
courts. The enduring objective remains minimizing adversarial conflict and nurturing familial
harmony whenever possible. Although legal frameworks and judicial trends lend support to
ADR, sustained refinement and sensitivity are essential to safeguard justice and uphold the

dignity of all parties involved.
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