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Abstract 

To put it briefly, the purpose of this paper is to unravel the central claim that questions the intricacies 

of the foundational principles of the doctrine of separation of powers; namely, “The doctrine is not 

only a basic requisite for a democracy; it is also a safeguard against democracy and a guarantee of 

governance.". The concept includes the rhyme on the riddle of democratic governance and strings out 

the notion into the tune of democratic principles on checks and balances. In essence, this paper is 

aimed at untangling the operability of the Indian separation of powers while measuring its operational 

dimensions, comparative spectra, and reformative ciphers. 

 

Moreover, it leverages the document’s historical roots and establishes the evidence-based practices 

and key takeaways, framing them through the lens of India’s exceptional and multifaceted 

policymaking system. Another important aspect, that this paper also mentions the scrutiny of 

alternative perspectives from democracies across the world, the subtlety of civil service and 

executive-legislative connections, and the evaluation of judicial autonomy, exploring the 

juxtaposition of judicial imagination and limitation, and brings into the spotlight debate of pragmatics 

versus idealism. In conclusion, this paper investigates the potential reform prospects, identifies 

limitations, and suggests legislative, executive, and judicial reformation designed to elevate the 

efficacy of the separation of powers. And draws the line that is firmly aware of the difficulties and 

obstacles of reforming the system, which implies a multiple-criteria approach ensuring the harmony 

between the drive for democratic progress and the need for institutional stability. Taking into account 

the problem statement based on the assessment of functional dynamics, comparative background, and 

reform prospects, the paper contributes to a more profound comprehension of how India’s democratic 

institutions operate. 



 

  

Introduction 

The constitution in itself not only transcends mere legal documentation, but it stands as a Magna Carta 

driving socio-economic transformation. The notion for the Magna Carta symbolises the foundational 

principles of individual rights and limitations on governmental authority and the notable part of the 

functioning of this whole complex rights and limitations structure concerns a major chunk that shaped 

the early & modern structure of the “Doctrine of Separation of Power.” It is evidently noted and 

declared in various judicial pronouncements that the said doctrine should not be overlooked and must 

be considered as a core part of the basic structure doctrine. In one of the notable statements by B.R. 

Ambedkar, the chairman of the drafting committee of the Indian Constitution stated that “Law and 

order are the medicine of the body politic and when the body politic gets sick, medicine must be 

administered.” 1On account of his assertions, This complex and debatable concept in the Indian 

political dichotomy always raises concerns over the principle foundations of the doctrine of separation 

of power and its application in governance. The closest article that supports the contention of this 

whole separation is highlighted in the statements of Article 50 of the Indian Constitution. It states 

that, “The State shall take steps to separate the judiciary from the executive in the public services of 

the State.”2 On note of this, an assertion can be broadly formed that the application of the said doctrine 

is not strictly followed in the Indian governance structures, further, it can be noted down on the points 

that the overlapping in the exercise of power is acceptable to some extent in the geographical 

boundaries of India. 

 

The modern formulation of the “Doctrine of Separation of Power” was first given by a French political 

philosopher, Montesquieu, who notes that the idea of liberty should be safeguarded effectively in any 

manner by separations of powers. Which was later substantially and strictly noted in the provisions 

of the United States Constitution and broadly accepted in the Indian Constitution, It states that the 

structural formation and duties of governance should be bifurcated between three organs, namely, the 

legislative, executive, & judiciary. The Indian separation of power is broadly based on the line of 

division of functions and the idea of checks and balances while exercising the inherited powers of the 

                                                             
1 Service, T. N. (n.d.). Law and order are the medicine of the body politic and when it gets sick, medicine must be 

administered. - dr BR ambedkar. Tribuneindia News Service. https://www.tribuneindia.com/news/thought-for-the-

day/law-and-order-are-the-medicine-of-the-body-politic-and-when-it-gets-sick-medicine-must-be-administered-

%E2%80%94-dr-br-ambedkar-104973 
2 Article 50: Separation of Judiciary From Executive. Constitution of India. (2023, April 3). 

https://www.constitutionofindia.net/articles/article-50-separation-of-judiciary-from-executive/ 



 

  

said organs. The study at core scrutinises reform prospects, pinpointing shortcomings and proposing 

legislative, executive, and judicial reforms to enhance the separation of powers. However, this study 

also admits the challenges and obstacles inherent in implementing reforms, necessitating a nuanced 

approach that balances institutional stability with the imperative for democratic evolution. By 

addressing the core problem of assessing functional dynamics while exploring comparative 

benchmarks and reform prospects, this study analyses a deeper understanding of the intricate 

workings of India's democratic institutions. 

 

Pioneering Jurists' Perspectives: From Antiquity to Enlightenment 

The transition of states over a period of time notes a significant paradigm shift, The centuries welfare 

state prioritises the ideals of just and equitable functioning that concern the populace. This shift, 

directed states to carry a multifaceted role, that ultimately extends their responsibilities from cradle 

to grave. In light of this development, states foster the establishment of inclusive administrative 

frameworks. These structural reforms were endowed with notable authoritative functions that not only 

prompt the vision of the welfare state, but also draw the notion through a spectrum of discretionary 

powers comprising legislative, executive, and judicial domains. The consolidation of these 

governmental functions was the major chunk that outlined the questions in relation to the pertinence 

of the doctrine of separation of powers. Modern democratic institutions have been shaped by the 

complex philosophical history of the notion of separation of powers. This study endeavours to 

examine the fundamental theories advanced by well-known jurists from antiquity through the 

Enlightenment, providing a legal jurist's viewpoint on their lasting contributions to this fundamental 

tenet of democratic government. 

 

Historical Evolution - 

The “Doctrine of separation of power” is the concept that is promptly said to have been noted by 

Montesquie, but the commotion had been set centuries before by a German cardinal named Nikolaus 

von Kues (1401-64). His suggestions broadly form the idea of separation of legislature, executive, 

and judiciary3.  

 

                                                             
3 German News Weekly, September 5, 1964, p. 3 quoted in : B.L. Garg, "Problem of Separation of Judiciary in India", 

(1964) Vol. 25 Indian Journal of Political Science 331 - 338 at 331. 



 

  

A Mixed Constitution with Greek Legacies: Checks and Balances 

Ancient Greece serves as an important beginning point in the evolution of this doctrine. In his seminal 

work Politics, Aristotle called for a hybrid constitution, that not only articulated the inclusion of 

features like monarchy, aristocracy, and democracy4, but also draws a complicated framework that 

was designed to avoid the concentration of power in a single entity. Aristotle felt that each element 

would serve as a check on the others, resulting in a more stable and balanced government. While there 

is contention to highlight that Aristotle did not expressly define a separation of powers in the modern 

sense, his concept of checks and balances provided the framework for subsequent theories. 

 

Another well-known Greek philosopher, Plato, recognized the perils of unbridled power even as he 

emphasised the function of philosopher-kings in his Republic5. He imagined and articulated  a 

civilization, i.e.,  governed by a chosen few guardians who were skilled fighters and philosophers. On 

the assertion of this, Plato also cautioned that if these guardians' power continued unchecked, they 

might turn into despots. The raised contentions not only concern the concentration of power within 

certain authorities but also evolve and draw on the idea of separation of powers, which emphasises 

the necessity of safeguards against the misuse of authority. 

 

The Roman Republic: A Framework for Functional Division 

Even though it was far from ideal, the Roman Republic provides another insightful historical point of 

discussion. The modern division of powers within the organs of the government was somewhat said 

to be influenced & inspired by the Roman political system, which was distinguished by a division of 

functions in exercising state powers. The Senate was the body that was empowered and burdened to 

conduct legislation,  while the tribunes exercised their veto power to limit the authority of the consuls, 

and the consuls themselves wielded certain administrative authority6. Although this system does not 

follow the modern definition of a strict separation of powers, it does show and highlight that the need 

to allocate governmental authority among several branches was recognized at an early date and not a 

pendown philosophy of modern times. 

 

 

                                                             
4 Aristotle, Politics, IV, IV.  
5 Plato, Republic, 445d-e. 
6 Polybius, The Histories, VI, 11-13. 



 

  

Montesquieu's Enduring Legacy: The Trias Politica 

Time travel to the Enlightenment period, where we meet Montesquieu, a crucial person. As a defence 

against despotism, Montesquieu defended the division of powers in his dissertation, The Spirit of 

Laws7. He is credited with outlining the trias politica, a three-branch system consisting of the 

legislative, executive, and judicial branches. According to Montesquieu, each branch would have 

distinct abilities and purposes, preventing any one branch from growing too strong. This theoretical 

framework not only served as a model for contemporary democratic institutions but was also based 

on historical models such as the English Parliament and the Roman Republic, which can be articulated 

with modern separation of powers. 

 

Legal Analyses and Continual Discussions 

Despite their influence, Montesquieu's theories have been the topic of continuous interpretation and 

discussion among legal jurists. There has been opposition to the idea of a rigorous division of powers 

and stringent compartmentalization between the branches. Some argue for a more nuanced 

interpretation, recognizing that efficient government requires collaboration and interaction across the 

branches8. Legal theory continues to be enriched by the character and scope of checks and balances 

within a separation of powers framework. For instance, debates about the proper ratio of judicial 

authority to legislative supremacy are frequently sparked by the power of judicial review, which is a 

fundamental component of the separation of powers in many contemporary democracies. The whole 

notion is debatable from the view that the division of powers in modern democracies is shaped in a 

manner that aligns with the safeguards & will of the public, or that this comprehension is just an 

authoritative way to define the ratio in which the governmental powers were exercised. The doctrine 

of separation of power notes and words well versed in contemporary democracies to draw the 

fundamental principles of constitutionalism into a basic part of their functioning, this whole 

contention is noted by the jurists over a period of time and does not influence but has a shaping hand 

that articulates those pillars on which these modern democracies function. 

 

 

 

                                                             
7 Montesquieu, The Spirit of Laws, XI, VI.  
8
 Steiner, Comparative Constitutional Law, p. 121 



 

  

Modern Models and Variations 

Despite being a fundamental idea, the idea of separation of powers appears differently in many 

contemporary democracies. This study explores a legal analysis of certain models, emphasising their 

special qualities and their ramifications for India's strategy and with a note of territorial diversification 

in the Indian landscape.  

 

A Model of Checks and Balances: The United States 

A system with a strong system of checks and balances and a rigid division of powers is best 

exemplified by the United States. The authority and jurisdiction of each branch of government are 

clearly defined in the U.S. Constitution9. The two-chambered Congress can enact legislation by 

following a predetermined procedure10. In addition to carrying out these laws and exercising some 

legislative powers through the veto process, the President leads the executive branch11. As the highest 

court in the land, the Supreme Court can conduct judicial reviews to verify if legislation is 

constitutional12. Numerous democracies use this system as a model because of its distinct division 

and network of checks and balances. Legal jurists must, however, be aware of any flaws. Political 

parties' ascent and fervent partisanship can occasionally cause deadlock and obstruct efficient 

government13. Furthermore, because American elections are winner-take-all, a president can be 

elected even though they did not receive the majority of the vote, which raises questions about the 

legitimacy of democracy. 

 

The United Kingdom: A Combination Model Including Parliamentary Preeminence 

In contrast, the United Kingdom's parliamentary system is more ambiguous when it comes to defining 

the boundaries between the legislative and executive branches. As members of Parliament, the prime 

minister and their cabinet have a more integrated paradigm14. Close ties between the two branches 

are encouraged by this arrangement, which may result in effective legislation. Legal experts express 

alarm, nonetheless, over the possibility of the administration controlling the legislative. The immense 

                                                             
9 U.S. Constitution Article I,II,III 
10 Bicameralism Act of 1787 
11 U.S. Constitution Article II § 1 
12 Marbury vs. Madison, 5 U.S. (1 Cranch) 137 (1803) 
13 Jacobson, The fragile Experiment: How fear, greed, and Fighting Fractured Americe, p.102.) 
14 The Ministerial Code, 2019 



 

  

legislative powers of Parliament are emphasizes the idea of parliamentary supremacy15. The courts 

cannot deem major legislation passed by Parliament to be unconstitutional, even if they have the 

authority to examine the constitutionality of executive activities. From a legal perspective, this 

unequal allocation of authority demands continued examination. 

 

Germany: An Effective Judiciary and Federative System 

A strong, independent judiciary and a federal system are features of Germany's government. The 

Chancellor oversees the executive branch, while the Bundestag (lower house) and Bundesrat (upper 

house representing states) pass legislation16. Strong judicial review authority is afforded to the Federal 

Constitutional Court, which protects basic rights and makes sure that federal laws are compliant with 

the Basic Law17. With a robust court serving as an essential protection for the Constitution, this model 

places a significant emphasis on the checks and balances that exist between the federal and state 

governments. But jurists in law have to deal with the difficulties of federalism. Effective methods for 

resolving disputes over legislative and executive authority that may develop between the federal and 

state governments are necessary. 

 

Brazil: A Presidential Government with Robust Executive 

Brazil is a different example, with a strong executive branch and a presidential style of government. 

The Brazilian Constitution, articles 80 and 84, states that the directly elected President picks the 

cabinet and can reject legislation. Although this structure might encourage decisive leadership, it also 

gives rise to worries over the executive branch's concentration of power. Even with the power of 

judicial review at its disposal, the court functions within the bounds set by the Constitution, which 

gives the President considerable power. To maintain a functioning democracy, legal jurists must 

closely examine the possibility of executive domination as well as the essential checks and balances. 

 

India-specific Comparative Perspectives 

Analyzing these various models provides insightful information about India's notion for power 

separation. Similar to the US Constitution, the Indian Constitution delineates a distinct division of 

                                                             
15 Thoburn v. Sunderland City Council [2002] EWHC 1501 (Admin) 
16

 German Basic Law, art. 20, 63 
17

 Basic Law for the Federal Republic of Germany, art. 93 



 

  

powers18. But as has been said of the UK model, India's robust party structure may result in a situation 

where the executive branch has considerable influence over the legislative. In addition, the Indian 

judiciary has fewer powers than the American system, even though it has empowered with judicial 

review19. Although where the scope and application of the fundamental structure concept, which was 

established in Kesavananda Bharati Sarma v. State of Kerala20, provide some constraints on 

legislative authority, legal jurists continue to disagree over its applicability. 

 

The federal system of India adds yet another level of intricacy. Taking cues from the German model, 

the balance of power between the federal government and state governments requires a distinct 

division of powers and efficient conflict resolution procedures21. 

 

To sum up, there are similarities and differences between the separation of powers theories when they 

are compared. With its checks and balances, the American model provides a relevant discussion. 

Although the UK model promotes efficiency in functioning, it also gives rise to issues around CEO 

dominance. Brazil's powerful presidency and Germany's federal structure offer opposing examples in 

light of the whole comprehension noted briefly. India might attempt to reinforce its framework for 

the separation of powers by learning from these comparisons and recognizing the shortcomings of its 

model. 

 

From a Judicial Perspective, the Constitutional Design and 

Institutional Landscape 

The Constitution of India, the cornerstone of its democratic government, has a well-developed 

framework for the separation of powers. This study delves into the intricacies of the organisation and 

composition of the legislative, executive, and judicial branches, examining their respective functions 

and possible points of conflict. 

1. The Legislature: Bicameralism and Party Politics 

The legislative branch is represented by the bicameral Indian Parliament22. Because the lower 

                                                             
18 Komal Singh v. Union of India, AIR 1967 SC 1269 
19 Golakhnath v. State of Punjab, AIR 1967 SC 1642 
20 Kesavananda Bharati Sarma v. State of Kerala, AIR 1973 SC 1461 
21 S.R. Bommai v. Union of India, AIR 1994 SC 1  
22 The Indian Constitution, Article 79. 



 

  

house, the Lok Sabha, is chosen directly by the electorate, the public may be sure that it will 

act accordingly23. To maintain a federal balance, the Rajya Sabha, or upper chamber, 

represents the states and union territories24. Parliament has the only authority to enact laws on 

matters included in the Union List and concurrent authority to enact laws on matters included 

in both the Union and State Lists. 

 

Party Politics and Possible Asymmetries: India's multi-party system predominates in the 

country's political scene, with few instances of a single party securing an absolute majority in 

Parliament. However, large party majorities have developed in recent decades, which has legal 

jurists concerned. A strong party can influence both the legislative agenda and the executive 

appointment process, obfuscating the distinctions between the branches and casting doubt on 

accountability25. Because of this, the legislature itself has to have a strong system of checks 

and balances that enable opposition parties to thoroughly examine government activities. 

 

2. The Executive: Parliamentary System and Ministerial Responsibility  

India maintains a parliamentary form of governance. The Prime Minister leads the Council of 

Ministers, which advises the President, who is the Head of State 26. The Lok Sabha has faith 

in the Prime Minister, who is normally the head of the dominant party in Parliament27. 

Effective legislation may result from the close collaboration this system promotes between 

the executive and legislative branches. Legal scholars must be on the lookout for any 

possibility that the executive branch may eclipse the legislative branch, nevertheless. 

 

Ministerial Responsibility: The idea of ministerial responsibility is a fundamental protection 

of the parliamentary system. The collective cabinet and Parliament are the two bodies to whom 

ministers answer for their decisions28. This idea makes sure that the legislative is still the 

executive's boss, which is an essential restraint on its authority. 

 

                                                             
23 Sajjan Singh v. State of Rajasthan, AIR 1965 SC 845 
24 The Indian Constitution, Article 80. 
25 S.R. Bommai v. Union of India, AIR 1994 SC 1  
26 The Indian Constitution, Article 74. 
27 The Indian Constitution, Article 75. 
28 Com., Constitution Review Commission Report, Vol. 1, p. 34 



 

  

3. The Judiciary: Independence and Judicial Review  

The court plays a crucial role as the protector of the Constitution. The judiciary is made up of 

India's High Courts and the Supreme Court, which is at the top29. Through judicial review, the 

court upholds basic rights, interprets the Constitution, and verifies the validity of legislative 

acts30. The President appoints judges following recommendations from a collegium system to 

ensure judicial independence, which is essential to maintaining the rule of law31. 

 

Judicial Review and the Basic Structure Doctrine: The Indian judiciary has the authority to 

overturn legislation that is deemed to be unconstitutional through the use of judicial review. 

But in contrast to the U.S. model, the judiciary is not allowed to declare entire statutes 

unconstitutional32.The precedent-setting decision of Kesavananda Bharati Sarma v. State of 

Kerala (AIR 1973 SC 1461) created the notion of basic structure, which restricts the ability of 

the legislature to change the fundamental ideas of the Constitution. Legal jurists are still 

debating the extent and application of this theory, which emphasizes the intricate function of 

judicial review under India's system of separation of powers. 

 

Tensions and Areas for Scrutiny  

India's paradigm of separation of powers, despite its established structure, has several inherent 

tensions: 

• Party domination and the parliamentary system: As previously noted, a sizable party majority 

can give the executive considerable authority and may even eclipse the legislature's function 

in enacting laws33. This concentration of authority raises questions about accountability and 

responsiveness to the public when it results in circumstances where the legislature essentially 

rubber-stamps executive ideas. 

• Judicial Activism: The Supreme Court in particular has been accused of judicial activism on 

occasion, going beyond its authorized jurisdiction34. Some argue that this upholds the 

Constitution, while others claim it encroaches on the legislative branch's authority. One may 

                                                             
29 The Indian Constitution, Article 124. 
30 Golakhnath v. State of Punjab, AIR 1967 SC 1642 
31 In Re Special Reference 1 of 1990 [Judges Appointment Case], AIR 1990 SC 1466 
32 Golaknath v. State of Punjab, above 
33 In Re SR Bommai v. Union of India, supra 
34 PUCL v. Union of India, (2002) 3 SCC 632 



 

  

argue that the Court has overreached its judicial authority when it comes to its orders on policy 

matters, for example. In a democratic society, legal jurists must endeavor to strike a balance 

between legislative primacy and judicial review, which protects basic rights. 

• Federal Structure: The federal structure of India raises the bar for complexity. A careful 

balance is required between the federal government and state governments, as disagreements 

over legislative and executive authority may arise35. Article 246 of the Constitution delineates 

the allocation of legislative authority between the Union and the States. Concurrent authority 

on some issues, nevertheless, might result in conflict. A functional federal democracy requires 

a clear division of authorities and efficient conflict resolution procedures, as outlined in 

Article 131. To guarantee obedience to the Constitution, legal jurists must constantly assess 

the distribution of power between the federal and state governments. 

 

Assessing Effectiveness: Challenges and Shortcomings 

A fundamental component of democratic administration, the idea of separation of powers aims to 

protect individual liberty and prevent the consolidation of authority. Nevertheless, there are still issues 

with putting this idea into reality. This study notes the criticism of India's separation of powers 

paradigm, emphasizing both its drawbacks and possible areas for development. 

 

1. The predominance of Party Politics and Weakened Legislatures 

Although it promotes pluralism, India's multi-party system can result in the establishment of 

powerful party majorities. This, as we have seen in the last several decades, gives rise to 

worries about a possible imbalance in the framework of separation of powers. According to 

In Re SR Bommai v. Union of India, AIR 1994 SC 1, a dominant party may dominate both 

the administration and the legislative agenda, which might diminish the legislature's ability to 

enact laws and stifle vigorous discussion. This might result in a situation where Parliament 

just approves executive initiatives, which would raise questions about responsibility and 

responsiveness to the public. To meet this challenge, it is imperative that opposition parties 

be strengthened and that the legislature cultivate a climate of vigorous discussion.  

 

                                                             
35 S.R. Bommai v. Union of India, supra 



 

  

2. The Pendulum of Judicial Review: Balancing Judicial Activism and Legislative 

Supremacy 

The Indian judiciary has occasionally been charged with judicial activism, with the Supreme 

Court in particular. Some argue that this is an intrusion on the legislative branch's authority, 

while others see it as an essential intervention to protect fundamental rights and preserve the 

Constitution. For example, the Court's policy declarations that go beyond interpreting the law 

may be considered an abuse of its judicial authority. The concept of separation of powers 

becomes tense as a result. must make an effort to strike a balance between honoring legislative 

power in a democratic society and maintaining judicial review, which is crucial for defending 

basic rights. Possible remedies include creating precise guidelines for judicial review, making 

sure judges stay within the bounds of their authorized authority, and encouraging judicial 

respect for the legislative.  

 

3. Navigating the Complexities of Federalism 

The federal system of India creates additional difficulties. Article 246 of the Constitution lays 

forth the division of legislative authority between the federal government and state 

governments. This division may give rise to disputes. Conflicts and overlaps are possible 

when there are concurrent powers on some topics. Furthermore, it may be argued that the 

central government's broad powers under Article 256—which include the ability to assume 

control of state services in specific circumstances—violate the autonomy of the states. Strong 

dispute resolution procedures, like those outlined in Article 131, are necessary for a federal 

democracy to run well. encouraging a more cooperative federalism, making sure that all 

governmental levels respect the Constitution, and pushing for a more distinct separation of 

powers between the federal government and the states. 

  

4. Ensuring Judicial Independence and Accountability 

To properly carry out its function as a check on the other arms of government, the judiciary 

needs judicial independence, which is a fundamental component of the rule of law. The 

President now appoints judges, although this process has come under fire for being opaque 

and unaccountable (In Re Special Reference 1 of 1990 [Judges Appointment Case], AIR 1990 

SC 1466). The President makes these appointments based on suggestions from a collegium 

system. Legal jurists should give this topic more thought as they investigate different judicial 



 

  

appointment procedures that preserve judicial independence. Additionally, preserving public 

confidence in the court depends on the establishment of explicit procedures for holding judges 

responsible for wrongdoing. 

 

5. Addressing Backlogs and Enhancing Judicial Efficiency 

There is a significant backlog of cases in the Indian legal system, which causes delays in the 

administration of justice. In addition to undermining the idea of justice for all, this also makes 

the court less capable of serving as a reliable check on the other departments of government. 

Legal jurists can support possible remedies, including strengthening the judiciary through 

funding, investigating alternate conflict settlement systems, and expediting court proceedings. 

 

Finding Similarities and Divergences: Lessons Learned 

In light of the Indian governmental structure, the core functioning firmly notes the partial acceptance 

of the doctrine of separation of powers. Although it can be contended in a manner that the law of land, 

i.e., the Constitution of India nowhere uses the term separation of powers in its wording, but this 

notion doesn’t disregard the combined effect of the interpretation of the constitutional provisions, 

which at its essence highlights the conceptual and complex revelation of the said doctrine. 

 

India’s Model: The Mind of the Makers 

India’s legal framework articulates the application of the said doctrine on different footings, where it 

has firmly highlighted the liberal interpretation of the doctrine of separation of powers shaped by 

Montesquie, and that is also further noted in the provisions of different contemporary democracies. 

 

Unlike the United States, Indian constitutional debate proceedings were more focused on the indirect 

applicability of the doctrine of separation of powers. On November 24, 1948, the chairperson of the 

drafting committee, Dr. B.R. Ambedkar, introduced an Article 39-A for a draft to be articulated in 

the constitution. The said article contends the indirect relevance in regards to the doctrine of 

separation of powers (the same was presently contended and drafted in the words of Article 50 of the 

Constitution of India). These developments in the constituent assembly were sparked by heated debate 

when Prof. K.T. Shah put forth the proposal to encapsulate a new Article 40-A, that inherits the 

comprehensive separation of powers between the principle authoritative organs. This contention 

encountered severe opposition from figures such as K. Hanumanthaiya, Shibban Lal Saxena, K. 



 

  

Santhanam, and B.R. Ambedkar. 

 

To briefly put the developments into perspective, the underscored idea by Prof. K.T. Shah that sets 

the notion for the significance of the separation of powers based on ideals of civil rights, liberties, 

and the rule of law was influenced and shaped in light of the American model of separation of powers, 

where the clear elucidation noted in maintaining the independence between the judiciary, executive, 

and legislature36. The contentions were opposed by Shri K. Hanumanthaiya, who expressed and 

asserted the development of a harmonious governmental structure, rather than building a conflicting 

trinity of powers, He further asserted that even in the United States, the government branches hold a 

potential risk of citing the influence of the party system.37 

 

In the end, these discussions highlighted the intricacy and importance of institutional architecture 

within the Indian constitutional framework, striking a balance between the pragmatic demands of 

governance and the ideals of separation of powers. 

 

Comparative Chart: Highlighting Key Points 

Aspect United 

States 

United 

Kingdom 

Germany Brazil India 

Division of 

Powers 

Clearly 

defined, U.S 

Constitution 

More 

ambiguous, 

close ties b/w 

Parliament and 

the executive 

Clearly 

defined, b/w 

federal & 

state govt. 

Strong 

executive 

branch with 

presidential 

powers 

Distinct 

division of 

powers, 

Liberal 

Separation 

Legislative 

Branch 

Two - 

chambered 

Congress 

enacts 

legislation 

Parliament with 

immense 

legislative 

powers and 

supremacy 

Bundestag 

and 

Bundesrat 

pass 

legislation 

President can 

reject 

legislation 

Robust party 

structure may 

influence 

legislative 

branch 

                                                             
36 C.A.D., Vol. 7, at 960 
37 C.A.D., Vol. 7, at 963 



 

  

 

Executive 

Branch 

 

President 

leads the 

executive 

branch 

 

Prime Minister 

and cabinet 

have integrated 

paradigm 

 

Chancellor 

oversees the 

executive 

branch 

 

Strong 

executive 

branch led by 

directly 

elected 

President 

 

Executive 

branch 

influence 

over 

legislative 

branch due to 

party 

structure 

Judicial 

Review 

Supreme 

Court 

conducts 

judicial 

reviews 

Courts cannot 

deem major 

legislation 

unconstitutional 

Federal 

Constitution

al Court 

ensures 

compliance 

with Basic 

Law 

Court 

functions 

within bound 

set by 

Constiution 

Empowered 

with judicial 

review but 

fewer power 

compared to 

some other 

systems. 

Conflict 

Resolution 

Checks and 

balances b/w 

branches 

Potential for 

executive 

dominance 

Strong 

Judicial 

Protection 

Checks and 

balances but 

potential for 

executive 

domination 

Checks and 

balances but 

federal 

system 

requires 

efficient 

conflict 

resolution 

procedures 

 

 

 

 



 

  

Insights from Other Models: India’s System of  

Separation of Powers 

The whole comprehension of some key elements that spark the notion of India’s system of separation 

of powers can be drawn and shaped with the identified challenges that other models of similar nature 

highlight in this regard. 

 

The prompt that outlines the notion of this doctrine somewhat correlates and corroborates with the 

clearer division of powers. The Indian legal framework notes the liberal interpretation, which to some 

extent overlooked the benefit akin to the American's model. This not only delineates the authority to 

exercise jurisdictional function in a certain manner but also, to an extent, avoids the potential conflicts 

and ambiguities that were noted frequently in major judicial precedents and parliamentary legislation. 

The major chunk in relation to this can be seen as executive dominance over the legislative in the 

Indian governmental framework, which was promptly highlighted in the UK model. 

 

The other major insights can be shaped around the considerations of strengthening the legislative 

branch, like the UK model that draws the robust legislative powers of the parliament, This whole 

notion of reformation can be put forth with the inclusion of autonomy and efficacy in functioning and 

strengthening the parliamentary committee. This was also contended in the governmental stand in the 

parliament, which specifically notes that legislation represents the will of people and even the power 

to legislate falls within that ambit, and the exact assertions in this relation highlight that “transmission 

of an act would no doubt create a "psychological pressure,"  but the execution is loaded with 

"logistical problems."  38 

 

Empowering the judiciary in light of the learnings from Germany’s model of separation of power is 

the needed focus on which India’s model can be reevaluated and shaped accordingly. The other notion 

that correlates to the insights from the different models of contemporary democracies is addressing 

the basic structural doctrine, specifically in relation to the functioning principles of federalism. 

Specifically in this relation, the models shaped in Germany and Brazil hold valuable lessons, 

                                                             
38 Sahani, V. (2017, March 24). Separation of powers equally binding on judiciary: Law minister. Live Law. 

https://www.livelaw.in/separation-powers-equally-binding-judiciary-law-minister/  

 



 

  

highlighting the importance of a robust system in resolving disputes between the federal and state 

governments. It not only ensures effective coordination but also drives cooperation in government 

 

Comparative Analysis : Models of separation of powers 

The article compares the separation of powers in the United States, United Kingdom, Germany, and 

Brazil. The insights gained here are invaluable for making India's governance framework more 

perfect. In showing their own features and ruthlessly exposing their flaws, this analysis provides both 

opportunities to criticize from the outside and prospects of reform from within. 

 

Division of Powers: 

In constructing its governance framework, the United States Constitution clearly designates powers 

among its branches. For example, Article I establishes the authority of the legislative branch, Article 

II sets forth the executive's power, and Article III describes what role the Judiciary is to play. This 

clarity minimizes conflict and has made those submitting reports more apt to tell the truth than in 

most areas of social research. 

 

When we see the system of Britain, however, there is a much more complex connection between 

Parliament and the executive.The enormous legislative authority held by Parliament is, however, 

rendered less effective because of the absence of a written constitution and consequent ambiguity 

about who might be in charge is Prime Minister-ship often mixes together executive and legislative 

powers, necessarily harming checks and balances.  

 

Legislative Branch: 

India can learn much from the UK's strong parliamentary systemPresidential accountability to 

Congress ensures that the legislature exercises effective oversight over the executive. 

 

It is also in the United States ' two-tier Congress system that structured lawmaking comes out clearly. 

The House of Representatives and Senate are able to check each other's power, ensuring that laws are 

made with deliberation and broad agreement. 

 

Executive Branch: 

The Brazilian strong presidential system offers a good example of how executive power and checks 



 

  

and balances can go hand in. The directly elected President's power to veto statutes means that he has 

decisive leadership, but devices such as judicial review act as counterweights to executive 

encroachment. 

 

India's multiparty democracy is like Brazil's political environment in some aspects, and in these 

similarities we see the importance of preventing executive dominance. Strengthening the legislature's 

ability to check government power and giving judicial review new life, democratic principles may be 

protected from encroachments of the executive. 

 

Judicial Review: 

Germany's Federal Constitutional Court exemplifies the judiciary's role in upholding constitutional 

principles. Through judicial review the Court checks legal compliance with the Basic Law and 

defends basic rights.Former enhances constitutional stabilitiessure  

While the power of judicial review exists in India, the extent and method of using it have been the 

subject of controversy. The doctrine of basic structure was laid down in the Kesavananda Bharati 

case, thereby greatly restricting the power of Parliament to amend certain core constitutional 

provisions.All the same controversy prevails over the 1 in process judiciary 's constitutional 

construction and safeguarding of regulations today. 

 

Federal System: 

India's federal structure, akin to Germany's, underscores the importance of clear division and 

cooperation between the central and state governments. The Bundestag and Bundesrat in Germany 

demonstrate a balanced distribution of legislative powers, ensuring effective governance at both 

levels. 

 

Lessons from Germany's federalism can inform India's efforts to strengthen cooperative federalism 

and address governance challenges. Effective conflict resolution mechanisms, such as 

intergovernmental forums and dispute resolution mechanisms, are essential to maintaining 

harmonious relations between the center and states. 

 

Feasibility and Potential Limitations: India’s Diversification 

In a country like India, where languages change every 100 km, borrowing certain specific practices 



 

  

from other models followed in contemporary democracies poses potential limitations and challenges 

to reconsidering every thoughtful applicability despite being inherited to offer valuable insights.  

 

This adaptation may lead to some core cultural and contextual differences in light of India’s unique 

socio-political context and particularly limit the feasibility of the core ideas of directly transplanting 

practices from other countries. India shares a long historical legacies, and draconian colonial rule with 

evolving cultural factors, these institutional dynamics for the matter in fact must be taken into account 

while designing any reforms tailored to India’s specific needs and challenges. The other factors that 

possess the core resistance may involve the political actors who more likely seek to maintain the 

status quo rather than building a consensus for the populous and garnering political support for such 

reformative initiatives.  

 

In order to advance towards a more effective model for India, it is crucial to take a holistic approach 

that considers lessons from other models while also tackling the distinctive challenges and 

opportunities unique to India. This may require implementing a mix of legislative, executive, and 

judicial reforms focused on improving accountability, transparency, and the rule of law. Furthermore, 

promoting increased civic involvement and public participation in governance could enhance 

democratic institutions and ensure they serve all citizens' interests effectively. 

 

Tailored Reformative Framework: Conclusion 

In the Indian government's separation of powers approach, the key to addressing these intricacies is 

to design a special reformative ways that address all problems thoroughly. This study has to work 

with the broad framework of the existing system and should draw on lessons from similar 

democracies. Also, as a matter of rule, it is important to construct a strategic framework for more 

efficient governance. The noted discussion at the Indian Constituent Assembly is why we need a 

sophisticated approach to navigate complex power systems; and if in the future, we are to develop a 

robust democratic system that reflects the varied nature of Indian society today. By using historical 

discussions in conjunction with current conditions, India’s needs must evolve, and it must be inclined 

to move toward a leaner governance model that respects the people and fits their needs better. 

 

If the insights were structured and concluded in light of the models of the United States, the United 

Kingdom, Germany, and Brazil, then it would help in reforming India's unique problems by applying 



 

  

new ideas to them. This way, however, one should try to incorporate best practices from other 

democracies. 

 

Clarity in Division of Powers (United States Model): 

Reform Initiative: Enact legislation that clearly delineates the authority and jurisdiction of each 

branch of government in the Indian Constitution, similar to the US model. 

Rationale: Enhanced clarity minimises ambiguity, fosters accountability, and mitigates the risk of 

executive dominance, thereby strengthening the separation of powers. 

 

Empowerment of the Legislative Branch (United Kingdom Model): 

Reform Initiative: Implement measures to empower Parliament and reduce executive control, drawing 

lessons from the robust parliamentary system in the UK. 

Rationale: Strengthening legislative oversight promotes effective lawmaking, ensures checks on 

executive power, and upholds democratic principles. 

 

Enhancement of Judicial Review (German Model): 

Reform Initiative: Strengthen the judiciary's role in upholding constitutional principles and ensuring 

compliance with the Indian Constitution, akin to the Federal Constitutional Court in Germany. 

Rationale: A robust judiciary safeguards fundamental rights, promotes constitutional stability, and 

serves as a check on both legislative and executive branches. 

 

Promotion of Cooperative Federalism (Germany and Brazil Models): 

Reform Initiative: Strengthen mechanisms for cooperation and conflict resolution between the central 

and state governments, drawing on federalism experiences from Germany and Brazil. 

Rationale: Clear division of powers, effective conflict resolution, and cooperation mechanisms foster 

harmonious relations between the centre and states, ensuring efficient governance. 

This conclusion notes the motion set in the study, that a tailored reformative framework inspired and 

influenced by comparative insights is imperative for strengthening India's system of separation of 

powers. By implementing targeted reforms with feasibility and accountability that address India's 

specific challenges while incorporating best practices from other democracies, policymakers can 

enhance governance effectiveness, promote accountability, and safeguard democratic principles. 

 


