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THE STATUTORY TENSION: ALIENABILITY
LIMITS (SECTION 6) AND THE DOCTRINE OF
PRIORITY (SECTION 48) IN THE TPA.

AUTHORED BY - BALPREET KAUR BHATTI & AKSHAT HEGDE
Students at KES’ Shri Jayantilal H. Patel Law College.

ABSTRACT

This paper investigates the dual mechanisms that regulate property transfer and conflict

resolution under the Transfer of Property Act (TPA), 1882, focusing on Sections 6 and 48.
Section 6 serves as a critical statutory gatekeeper, negatively defining and excluding certain
rights—such as spes successionis (the chance of an heir succeeding) and the right to future
maintenance (S. 6(dd))—from the realm of transferable property due to considerations of
public policy or inherent incompleteness. The study details the judicial necessity of
distinguishing these non-transferable interests from valid contingent rights and assignable

actionable claims.

Crucially, the analysis addresses the enduring legal tension between the substantive voidness
dictated by Section 6(a) and the corrective equitable doctrine of Section 43 (Feeding the Grant
by Estoppel). Once a transfer is deemed fundamentally valid, its transactional ranking is
determined by Section 48, which enforces the strict chronological principle of qui prior est
tempore, potiorest jure (first in time is better in law) to resolve competing claims. Exceptions
to this priority rule, including those based on the prior holder's fraud or gross negligence, are
also examined. The findings confirm that the combined, two-stage application of Section 6
(validity) and Section 48 (ranking) forms the foundational framework for transactional security

and the orderly enforcement of proprietary rights in India.
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I. Introduction: The Foundation of Alienability in Indian Property Law?
The Transfer of Property Act (TPA) of 1882 represents a pivotal legislative step in the
institutionalisation of property rights in India. Prior to its enactment, matters concerning
property transfer were often resolved through ad hoc reference to principles of justice, equality,
and good conscience. The TPA established a clear and comprehensive legal framework,
primarily governing transfers effected between living persons (inter vivos), excluding transfers
that occur solely by operation of law. The fundamental objective underlying the Act is to
encourage the free flow and alienation of private property, thereby mitigating the accumulation

of wealth and stabilizing economic activity within the market structure.

The Negative Mandate of Section 6
While the general rule established by the TPA is that property of any kind may be transferred,
Section 6 operates as the essential statutory qualifier to this principle. Phrased negatively,
Section 6 lays down specific categories of interests that are expressly excluded from the realm
of transferable property. This structure determines the fundamental validity of the grant—
whether a property interest can even enter the marketplace—before any subsequent issues of
ranking or priority arise.

The exceptions enumerated in clauses (a) through (i) of Section 6 are not arbitrary; they reflect
a conscious legislative determination rooted in three core rationales: public policy concerns,
the inherently personal nature of the right, or the incompleteness of the interest itself. These
prohibitions demonstrate a legislative commitment to fragmenting certain interests and
benefits, such as salary, maintenance, and pension, insulating them from purely speculative
market mechanisms. If these foundational benefits were universally transferable, recipients
could potentially mortgage their future security, leading to destitution, and compromising the
integrity of public offices. Section 6, therefore, acts as a crucial safeguard against potential
market overreach, prioritizing personal welfare and the smooth functioning of the state over
the absolute right of universal transferability. This statutory definition of non-transferability
serves as the critical initial filter that dictates whether a proprietary claim can proceed to the

stage of priority determination under Section 48.

! LawGrétis, Doctrine of Priority and Section 48 of Transfer of Property Act, LawGratis (n.d.),
https://www.lawgratis.com/blog-detail/doctrine-of-priority-and-section-48-of-transfer-of-property-act.
LawJURIST, Doctrine of Priority, LawJURIST (Sept. 22, 2024),
https://lawjurist.com/index.php/2024/09/22/doctrine-of-priority/
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I1. The Conceptual Challenge: Spes Successionis (Section 6(a)) and

Inchoate Interests?
Clause (a) of Section 6 addresses interests that are non-existent or merely possible, explicitly
prohibiting the transfer of the "chance of an heir-apparent succeeding to an estate, the chance
of a relation obtaining a legacy on the death of a kinsman, or any other mere possibility of a
like nature™. This concept, known as spes successionis (the expectation of succession), is a non-

transferable legal nullity.

The prohibition is grounded in the ancient legal maxim, nemo est haeres viventis, meaning "no
one is an heir of a living person”. Since the expectant heir possesses no existing right, but only
a possibility contingent on surviving the current property holder and the property remaining
intact, they are legally incapable of transferring an interest they do not yet own. Judicial
precedent affirms that any transfer involving such expectancies, such as those conditional on

the death of a widow, is void ab initio under Section 6(a).

Distinction from Transferable Contingent Rights

A crucial aspect of interpreting Section 6(a) involves distinguishing spes successionis from
interests that are transferable under the TPA, namely vested and contingent interests. The strict
prohibition imposed by Section 6(a) acts as a public policy directive designed to prevent
speculative transfers, often colloquially termed "gambling on death,” and to maintain the
stability of succession laws. Allowing the assignment of expected inheritance could introduce
a moral hazard, as the assignee would gain an interest in the quick demise of the current
property holder. Section 6(a) thereby upholds the sanctity of the property holder's right to deal
with their estate until death, defining the precise moment a legal right accrues.

In contrast to the non-enforceable possibility of spes successionis, a contingent interest is a
present right that is merely dependent upon the happening or non-happening of an uncertain
future event. For example, a promise to transfer a house to an individual if they marry a specific
person creates a contingent interest until the marriage occurs. Contingent interests are

recognized as transferable property under the TPA. The death of the person holding spes

2 LawGratis, Doctrine of Priority and Section 48 of Transfer of Property Act, LawGrétis (n.d.),
https://www.lawgratis.com/blog-detail/doctrine-of-priority-and-section-48-of-transfer-of-property-act.
LawJURIST, Doctrine of Priority, LawJURIST (Sept. 22, 2024),
https://lawjurist.com/index.php/2024/09/22/doctrine-of-priority/
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successionis extinguishes the expectancy entirely, whereas the legal representatives of a

deceased holder of a contingent interest may still lay claim to the property if the condition

precedent occurs later.

The fundamental differences between these concepts are summarised below:

Table 1: Spes Successionis vs. Contingent/Vested Interest

Criteria

Spes Successionis (S. 6(a))

Contingent/Vested Interest

Nature of Right

Mere expectation or chance of

inheriting; non-existent right in

Present right, enjoyment or vesting

may be postponed or conditional.

present day.
Transferability | Explicitly non-transferable; any | Transferable under the TPA,
purported transfer is void under | subject to rules governing
Section 6(a). conditional transfers.
Legal Status Rule of Substantive Law. Recognized  property interest
under the TPA.

Impact of Death

Extinguishes the expectancy, as

no enforceable right ever

existed.

May still be claimed by legal
representatives if the condition

occurs later.

I11. The Doctrine of Estoppel vs. Substantive Law: Section 6(a) and Section
43 Nexus®

The prohibition contained in Section 6(a) operates as a rule of substantive law, declaring the
transfer of a mere possibility void ab initio. However, the application of this provision is often
complicated by the powerful equitable principle embodied in Section 43 of the TPA, the
doctrine of Feeding the Grant by Estoppel.

The Conflict of Principles and Judicial Resolution
Section 43 states that where a person fraudulently or erroneously represents that they are

3 1JIRL, A Critical Analysis of Section 6 and 7 of the Transfer of Property Act: What May Be Transferred and By
Whom, WUIRL (June 2023), https://ijirl.com/wp-content/uploads/2023/06/A-CRITICAL-ANALYSIS-OF-
SECTION-6-AND-7-OF-THE-TRANSFER-OF-PROPERTY-ACT-WHAT-MAY-BE-TRANSFERRED-AND-

BY-WHOM.pdf.
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authorized to transfer certain immovable property and purports to transfer such property for
consideration, if the transferor subsequently acquires any interest in that property, the transferee
can compel the transferor to make good the transfer out of the subsequently acquired interest.
This doctrine is a rule of evidence.

Historically, the interaction between the absolute voidness prescribed by Section 6(a) and the
equitable remedy provided by Section 43 generated significant legal complexity. The Supreme
Court resolved this purported conflict by clarifying that the two sections operate on distinct

legal planes.

Section 6(a) applies when the facts are known to both parties, and the transferor transfers a
mere expectancy acknowledged as such. In this scenario, the statutory voidness prevails, and
the transfer is unenforceable. Conversely, Section 43 comes into play when the transferor
makes an erroneous representation that they are the full owner and authorized to transfer,

and the transferee provides consideration based on this misrepresentation.

The judicial interpretation reveals a sophisticated mechanism designed to balance two core
legal imperatives: preventing speculative transfers (the function of S. 6(a)) and protecting
innocent transferees from fraudulent or erroneous transfers (the function of S. 43). Estoppel
serves as a necessary corrective mechanism, ensuring that the legislative restrictions on
alienability do not become a shield that a dishonest grantor can use to reclaim property once

their expectation matures into an actual right.

If the rule in Section 6(a) were absolute, a transferor who knowingly misled a buyer regarding
their ownership status—claiming full title when they possessed only an expectation—could
subsequently rely on Section 6(a) to revoke the transfer after they legally acquired the property.
Section 43 prevents this unjust enrichment. In landmark cases such as Jumma Masjid Mercara
v. Kodi Maniandra Devia, the Supreme Court upheld the rights of the transferees under Section
43 where the grantors had misled and transferred rights before acquiring the property. This
demonstrates that the TPA values the bona fide contractual relationship created through
misrepresentation over the initial statutory voidability of the interest when equitable principles

are engaged.
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IV. Analysis of Personal and Restricted Rights (Clauses 6(b) to 6(i))*

Beyond spes successionis, Section 6 enumerates several other interests that cannot be

transferred, primarily due to their intrinsic connection to the dominant property, their reliance

on public policy, or their personal nature.

A. The Requirement of Linkage: Easements and Rights of Re-Entry®

Clauses (b) and (c) codify common law and equitable maxims that prevent the creation of
floating, anomalous, or unduly burdensome rights detached from the underlying estate. Section
6(b) stipulates that a mere right of re-entry for breach of a condition subsequent cannot be
transferred, unless it is transferred to the owner of the property affected thereby. This right is a
private privilege allowing a lessor to regain possession upon breach of a condition in a lease

contract, and it is intrinsically linked to the status of the transferor as the owner.

Similarly, Section 6(c) dictates that an easement cannot be transferred apart from the dominant
heritage. An easement exists solely for the beneficial enjoyment of land. If it were permitted to
be sold separately, it would become an independent burden on the servient heritage, frustrating
the primary purpose of property holding and complicating the stability of title. By insisting on
the linkage (Section 6(c)), the law ensures that only coherent, beneficial rights remain attached
to the property flow.

B. The Personal Nature of Claim and Maintenance

The non-transferability of personal rights is highlighted in clauses (dd) and (e).

Legislative Evolution: Future Maintenance (Section 6(dd))

Section 6(dd) prohibits the transfer of a right to future maintenance, regardless of how it
arises—whether through agreement, security, or determination by a decree. This clause was a
significant legislative clarification, added by the Amending Act of 1929.

The legislative action was necessitated because prior to 1929, some courts had allowed the

transfer of maintenance rights if the amount was fixed by a decree or formal agreement, thereby

4 1JIRL, A Critical Analysis of Section 6 and 7 of the Transfer of Property Act: What May Be Transferred and By
Whom, DIRL (June 2023), https://ijirl.com/wp-content/uploads/2023/06/A-CRITICAL-ANALYSIS-OF-
SECTION-6-AND-7-OF-THE-TRANSFER-OF-PROPERTY-ACT-WHAT-MAY-BE-TRANSFERRED-AND-
BY-WHOM.pdf

5 VidhiJudicial, TPA Section 6: What May Be Transferred, VidhiJudicial (n.d.), https://vidhijudicial.com/tpa-
section6-what-may-be-transferred-.html.

Scribd, Analysis of Section 6 of TPA (docx), Scribd, https://www.scribd.com/document/483870799/Analysis-of-
Section-6-of-TOPA-docx-docx.
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undermining the fundamental principle that maintenance is a personal right intended strictly
for the qualified owner's subsistence and benefit. The insertion of Section 6(dd) solidified the
non-transferability of future maintenance, ensuring that these rights, critical for the survival
and financial security of vulnerable individuals, cannot be assigned to creditors or speculative

third parties.

The Mere Right to Sue (Section 6(e))®

Section 6(e) prohibits the transfer of a mere right to sue. This non-transferable right is personal
to the aggrieved party and typically covers claims for unliquidated damages arising from tort
or breach of contract, such as claims for past mesne profits, pre-emption, or general damages.
A critical legal distinction must be drawn between a mere right to sue and an actionable claim.
A right to sue becomes assignable when it has "merged in a decree". Once adjudicated and
reduced to a debt, the right under the decree, such as a claim for mesne profits or damages, is
recognized as transferable. Furthermore, a claim related to an existing debt or an actionable
claim (governed by Chapter VIII of the TPA) is itself a form of transferable property, distinct

from a mere, unliquidated right to institute legal proceedings.

The differences between these personal claims and assignable rights are detailed below:

Table 2: Non-Transferable Personal Claims vs. Assignable Actionable Claims

damages  (tort  or

breach of contract).

individual support.

Criteria Mere Right to Sue (S. | Right to Future | Actionable Claim /
6(e)) Maintenance (S. 6(dd)) [ Decree
Nature Claim for unliquidated | Personal right strictly for | Claim to an existing,

liquidated, or
adjudicated debt.

Transferability

Non-transferable;

Non-transferable, even if

Transferable property

personal to the | fixed by decree or|under TPA (Chapter
aggrieved party. agreement. VIII).
Transfer Becomes assignable [ No general exception; | Assignable
Exception when it merges into a | remains non- | immediately upon
final decree. transferable. creation.

6 Indian Legal Solution, The Doctrine of Priority in TPA, 1882, Indian Legal

https://indianlegalsolution.com/the-doctrine-of-priority-in-tpa-1882/

Solution (Jul. 2, 2020),
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C. Public Policy Restrictions and Statutory Prohibitions’
Clauses (f), (g), and (h) enforce prohibitions founded primarily on public policy and state

necessity.

Sections 6(f) and 6(g) prohibit the transfer of a public office, the salary of a public officer, or
the stipends and political pensions allowed to military, naval, air-force, and civil pensioners.
This restriction is absolute, applying whether the salary has become payable or not. The
rationale is that the salary and office are intrinsically linked to the duty and performance
required for public service, and transferring them would compromise the efficiency and
integrity of the public administration. Judicial interpretations have confirmed that pensions

remain non-transferable as long as they are unpaid and held by the government.

Section 6(h) acts as a residual clause, invalidating transfers that are opposed to the nature of
the interest (such as property dedicated to public or religious uses or service inams), or transfers
that are made for an unlawful object or consideration, aligning the TPA with Section 23 of the
Indian Contract Act, 1872. It also prohibits transfers made to a person legally disqualified to

be a transferee.

Finally, Section 6(i) gives effect to statutory prohibitions found in other laws, declaring that
interests like an untransferable right of occupancy held by a tenant or the interest of a farmer
defaulting on revenue payments cannot be assigned. These statutory limitations ensure that the

TPA remains consistent with specialized tenancy and revenue legislation.

V. The Doctrine of Priority: Section 48 and the Rule Qui Prior Est Tempore,

Potiorest Jure
While Section 6 determines the fundamental validity of a transfer, Section 48 of the TPA
provides the rule for resolving competing proprietary claims over the same property,

establishing a hierarchy for valid transactions.

Statutory Foundation of Priority

Section 48 mandates that when a person purports to create, transfer, or deal with the same

" Indian Legal Solution, The Doctrine of Priority in TPA, 1882, Indian Legal Solution (Jul. 2, 2020),
https://indianlegalsolution.com/the-doctrine-of-priority-in-tpa-1882/
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property multiple times, the earlier-created rights will have precedence over those created later,
provided the rights conflict in such a way that they cannot coexist fully. This principle ensures

transactional stability and predictability.

The statutory foundation of Section 48 is the equitable maxim: qui prior est tempore, potiorest
jure, which translates to "first in time is better in law". This rule is rooted in the fundamental
legal principle that "no man can convey a title better than what he has". Once a transferor has
created a right in favour of one person (e.g., a mortgage), they are prevented from later
derogating from that grant by dealing with the property free from the encumbrance of the prior
transaction. Consequently, a subsequent transferee takes the property subject to the prior

mortgage or lien, even if they were unaware of its existence.

Section 6 as the Gatekeeper of Section 48

The determination of priority under Section 48 is fundamentally contingent upon the successful
passage of the transaction through the filter established by Section 6. If the purported transfer
concerns an interest that is declared void or non-transferable by Section 6, the transaction is a

legal nullity, and the rule of priority under Section 48 becomes entirely irrelevant.

For instance, if an heir transfers their expected inheritance (spes successionis, void under S.
6(a)) to Transferee A in 2020, and subsequently, after legally inheriting the property, makes a
valid transfer of the vested interest to Transferee B in 2025, Transferee A cannot invoke Section
48 to claim priority. Transferee A's claim failed at its inception due to the substantive law of

Section 6.

This relationship confirms that Section 6 acts as a critical gatekeeper, ensuring that only rights
recognized as valid and transferable property interests under the TPA are allowed to proceed
to the transactional hierarchy defined by Section 48. The combined operation of these sections
provides a clear, two-stage mechanism for property regulation: defining what constitutes

exchangeable property and then defining the order in which valid exchanges must be respected.
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V1. Exceptions and Derogations from the Priority Rule®
While Section 48 aims for rigidity based purely on timing, the complexities of property
transactions necessitate several exceptions derived from both statute and equitable principles.
These exceptions allow a later-created right to override an earlier one under certain conditions,

reflecting the influence of English equitable maxims on the codified Indian law.

Equitable Deviations from Qui Prior Est Tempore

The inherent rigidity of Section 48, which aims to protect the prior transferee even against a
subsequent bona fide purchaser without notice, is mitigated by several equitable considerations.
The primary exceptions concern the culpability of the prior transferee.

Culpability of the Prior Interest Holder?®

The subsequent transferee may claim priority if the holder of the earlier right is responsible for
fraud, misrepresentation, or gross negligence. This principle dictates that if the first interest
holder acts in a manner that allows the transferor to mislead the subsequent transferee into
believing the property is unencumbered—for example, by negligently returning essential title
documents to the mortgagor—the subsequent transferee may be granted priority. The rationale
is that the prior interest holder forfeits their chronological advantage due to their own culpable
conduct.

The inclusion of these equitable principles underscores that the TPA, though a comprehensive
statute, remains fundamentally intertwined with external equitable doctrines regarding fraud
and constructive notice. This mechanism ensures that the simplicity of the statutory rule ("first
in time™) is not preserved at the expense of punishing dishonest or grossly negligent behavior,

thereby enhancing overall market security and commercial fairness.

The Role of Notice
The application of Section 48 is also subject to the Doctrine of Notice. While registration acts
provide constructive notice, if the later transferee purchases the property in good faith and

without actual notice of the prior transfer, they may potentially be protected. However, judicial

8 Indian Legal Solution, The Doctrine of Priority in TPA, 1882, Indian Legal Solution (Jul. 2, 2020),
https://indianlegalsolution.com/the-doctrine-of-priority-in-tpa-1882/

9 LawJURIST, Doctrine of Priority, LawJURIST (Sept. 22, 2024),
https://lawjurist.com/index.php/2024/09/22/doctrine-of-priority/
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precedent often affirms that priority is determined strictly by the date of the creation of the

interest, not merely the date of registration, upholding the chronological principle unless a

specific legal override applies.

Statutory Overrides and Specific Legal Contexts

Certain specific legal mechanisms override the general principle of Section 48, often related to

compulsory judicial processes:

Exception

Rationale and Principle

Impact on Priority

Fraud,
Misrepresentation, or

Gross Negligence

Prior interest holder forfeits
priority due to culpable conduct
allowing a subsequent transfer to

occur.

Subsequent transferee
(innocent party) may be

ranked higher.

Statutory Overrides

Specific laws (e.g., registration
acts, revenue codes) override the

general TPA priority rule.

Express law takes precedence,
altering the chronological

order of claims.

Doctrine of Notice

Protects a subsequent bona fide
purchaser who takes without

notice of the prior interest.

Subsequent transferee may be
protected, conditional on

‘good faith' and lack of notice.

Lien for Owelty Money

Judicial necessity to equalize
partition shares; considered an

essential incident of partition.

Later-created charge  for
owelty takes priority over

earlier mortgages.

One notable legal exception is the Lien of a Co-sharer for Owelty Money. Owelty money is

a payment made during partition to equalize the shares among co-sharers. Judicial consensus

recognizes that a co-sharer's lien for this equalization payment takes priority over earlier

mortgages, despite being created later. This reflects the judicial and legislative recognition that

claims arising from compulsory legal procedures aimed at resolving co-ownership (like

partition) must be prioritized to ensure equitable distribution and dispute finality. Similarly,

mortgages created by a court-appointed receiver in a partition suit may take priority over prior

execution creditors.
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Recommendations for Legal Practice'®

For legal practitioners and policy advisors, the analysis underscores two critical necessities.
First, due diligence must rigorously assess not merely the transferor’s title but also the
fundamental nature of the interest being transferred—distinguishing, for instance, a mere
possibility (void under S. 6(a)) from a contingent or vested right. Second, the strict, policy-
driven interpretation of Section 6 (dd) regarding the non-transferability of future maintenance
should be consistently enforced to safeguard recipients against financial distress and
exploitation, maintaining the social objective underpinning the clause. The integrity of property
transfers relies equally on the validity established by Section 6 and the secure ranking

guaranteed by Section 48.

VII. Conclusion and Contemporary Relevance!!
The Transfer of Property Act, 1882, particularly through the combined operation of Section 6
and Section 48, establishes a comprehensive yet dynamic framework for property transactions
in India. This framework is essential for regulating market activity, providing clarity, and

managing potential conflicts among the multiplicity of property statutes operating today.

Section 6 provides the definitional boundary for property, prohibiting the transfer of
incomplete, personal, or publicly sensitive rights. This provision acts as the statutory
gatekeeper, ensuring that any transaction claiming priority under Section 48 is inherently valid
under substantive law. The legislative evolution, notably the introduction of Section 6(dd) in
1929, demonstrates a continuing effort to solidify protections for vulnerable individuals,
ensuring that basic rights like future maintenance, designed for personal subsistence, remain

insulated from commercial exploitation.

Section 48, conversely, provides the transactional hierarchy, ensuring stability and
predictability by rigidly upholding the temporal order of valid grants through the principle of
qui prior est tempore, potiorest jure. However, the jurisprudence surrounding Section 48,
particularly the intervention of equitable exceptions related to fraud, negligence, and notice,

confirms that the TPA maintains a necessary reliance on external common law principles to

10 LawJURIST, Doctrine of Priority, LawJURIST (Sept. 22, 2024),
https://lawjurist.com/index.php/2024/09/22/doctrine-of-priority/

1 Indian Legal Solution, The Doctrine of Priority in TPA, 1882, Indian Legal Solution (Jul. 2, 2020),
https://indianlegalsolution.com/the-doctrine-of-priority-in-tpa-1882/
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mitigate the harshness of rigid statutory rules and to deter culpable behavior among property
holders.

The continued litigation concerning the tension between Section 6(a) (spes successionis) and
Section 43 (Estoppel) highlights the TPA’s complex nature. This ongoing legal dialogue
demonstrates the enduring challenge in differentiating a void speculative interest from an
interest enforceable through estoppel, a conflict resolved by focusing on the element of
erroneous representation.
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