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BAIL LAWS: COMPARATIVE STUDY OF CRPC
AND BNSS

AUTHORED BY - MR. KARTHIK ANANDS! & MRS. AKANKSHA SRIVASTAVA?

Abstract
Bail is a critical aspect of criminal justice, ensuring that accused individuals are not subjected
to unnecessary detention before trial. This paper examines the transition from the Code of
Criminal Procedure (CrPC), 1973, to the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
focusing on bail provisions. The objective is to evaluate whether BNSS introduces meaningful

reforms or merely reorganizes existing legal structures.

Through a comparative analysis, this study highlights key similarities and differences between
CrPC and BNSS. While both laws maintain judicial discretion in bail decisions, BNSS
introduces procedural changes such as time-bound bail applications and electronic monitoring.
These reforms aim to improve efficiency and reduce undertrial detention. However, concerns
remain regarding their practical implementation and accessibility, particularly in cases

involving marginalized communities.

This paper also examines bail provisions through a constitutional lens, analyzing their
alignment with Articles 21 and 14 of the Indian Constitution. Judicial interpretations will play
acrucial role in shaping the effectiveness of BNSS, determining whether its provisions promote

fairness or create additional barriers to securing bail.

While BNSS introduces certain procedural refinements, this study argues that further
legislative improvements are necessary. The paper concludes by recommending areas for
policy enhancement, judicial interpretation, and future academic research, particularly on the
long-term impact of BNSS reforms on bail accessibility and judicial efficiency.
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Introduction

Bail is an essential aspect of criminal jurisprudence, ensuring that accused individuals are not
detained unnecessarily before trial. In a democratic society, it serves as a safeguard for personal
liberty while maintaining the balance between individual rights and the interests of justice. The
presumption of innocence is a fundamental principle, and bail allows accused persons to retain
their freedom while awaiting the legal process. At the same time, courts must ensure that bail

provisions do not compromise public safety or hinder the legal system.

In India, bail provisions have traditionally been governed by the Code of Criminal Procedure
(CrPC), 19732, This law has shaped judicial discretion and provided the framework for when
bail should be granted or denied. However, over the years, concerns have arisen regarding
delays in justice, inconsistencies in bail decisions, and the prolonged incarceration of undertrial
prisoners. To address these issues, the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, was
introduced as a replacement for the CrPC. BNSS aims to modernize criminal procedure and

introduce reforms that make the justice system more efficient and accessible.

The objective of this study is to compare the bail provisions under CrPC and BNSS, assessing
whether the new legal framework represents genuine progress or whether it retains existing
structures with minor adjustments. The evolution of bail laws reflects broader concerns in
criminal justice, including procedural efficiency, fairness, and the balance between individual
rights and state authority. This research will analyze whether the changes introduced in BNSS

lead to meaningful improvements or pose new challenges.

To conduct a structured analysis, this study examines key questions: How have bail provisions
evolved from CrPC to BNSS? What are the major changes or continuities in these laws? Are
the reforms progressive, making bail more accessible and fair, or do they impose stricter
conditions that could limit individual freedoms? The focus remains strictly on bail provisions,
without addressing broader procedural changes introduced in BNSS. While judicial

interpretations will be considered, this paper does not provide a complete empirical analysis of

% Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1973 (India).
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case law implementation.

The study follows a doctrinal legal research approach, relying on textual analysis of legal
provisions, judicial precedents, and academic commentaries. By comparing both laws, this
paper aims to provide insights into whether BNSS effectively reforms bail provisions or
whether further legislative improvements are needed. The discussion begins with a review of

existing literature on bail to establish the foundation for this comparative analysis.

Literature Review

Bail is an essential safeguard in criminal justice, ensuring that individuals are not detained
unnecessarily while awaiting trial. Legal scholars have examined the role of bail in protecting
personal liberty while balancing the interests of justice and public safety. Over the years,
discussions around bail provisions have focused on judicial discretion, procedural safeguards,
and reforms aimed at addressing delays in the legal process.

Several studies have analyzed bail provisions under the Code of Criminal Procedure (CrPC),
1973. Scholars have explored how courts interpret Sections 436 to 439, emphasizing the role
of judicial discretion in granting or denying bail. Some studies highlight concerns regarding
inconsistencies in bail decisions, particularly in non-bailable offences, where courts weigh
factors such as the nature of the crime, the likelihood of the accused fleeing, and potential risks
to society. Judicial precedents, such as Gudikanti Narasimhulu v. Public Prosecutor (1978),
stress the importance of considering personal liberty when deciding bail applications.
Similarly, Sanjay Chandra v. CBI (2012) reinforces the principle that pretrial detention should

not be imposed arbitrarily, especially when it leads to prolonged incarceration.

The introduction of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023 has generated new
discussions on bail reforms. Early commentaries indicate that BNSS modifies procedural
aspects of bail, with a focus on reducing undertrial detention and improving judicial efficiency.
Scholars have pointed to key provisions, such as BNSS 479 to 483, which aim to streamline
bail procedures and introduce time-bound disposal of bail applications. Some legal experts
appreciate the incorporation of electronic monitoring, arguing that it could prevent misuse of
bail while allowing individuals to remain outside custody. Others, however, raise concerns

about potential challenges in implementing digital processes across courts, particularly in rural
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areas.

Despite these discussions, there is a lack of focused comparative studies evaluating whether
BNSS marks a substantial legal improvement over CrPC or simply introduces procedural
modifications. Few academic works assess whether the new provisions genuinely enhance
access to bail or create additional barriers. Furthermore, there is limited research on the long-

term impact of BNSS on judicial discretion and prison decongestion.

This chapter reviews existing scholarship on bail laws and highlights the research gap in
comparative analyses of CrPC and BNSS. The next chapter will provide an overview of bail

provisions under CrPC, examining key sections and judicial interpretations.

Overview of Bail under CrPC, 1973

Bail is a crucial part of criminal procedure, ensuring that individuals accused of crimes are not

held in custody longer than necessary. The Code of Criminal Procedure (CrPC), 1973, lays
down the rules for granting bail, balancing the rights of the accused with the need for a fair
judicial process. It provides courts with the authority to release individuals on bail based on
specific conditions, ensuring they do not abscond or interfere with investigations.

The CrPC classifies offences into bailable and non-bailable categories. For bailable offences,
an individual has the right to bail, and the police or magistrates must grant it upon request.
However, non-bailable offences require judicial discretion, meaning the courts assess various
factors before granting bail. These considerations include the seriousness of the crime, the
likelihood of the accused appearing for trial, and the possibility of the accused influencing

witnesses or tampering with evidence.

The provisions governing bail are found in Sections 436 to 439 of the CrPC. Section 436
ensures bail for minor offences classified as bailable. Section 437 deals with non-bailable
offences, allowing magistrates to grant bail based on certain conditions. Section 438 introduces
anticipatory bail, enabling individuals to seek legal protection if they fear arrest. This provision
has been significant in preventing unnecessary incarceration. Section 439 gives higher courts,

such as the Sessions Court and the High Court, greater authority to decide on bail applications,
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often adding conditions to ensure fairness in the process.*

Judicial discretion plays a major role in bail decisions. Courts often assess whether the accused
has prior criminal records, whether detention is necessary to prevent harm to society, and
whether bail should be granted in the interest of justice. Over the years, judicial rulings have
shaped the application of bail laws. In Gudikanti Narasimhulu v. Public Prosecutor (1978), the
Supreme Court emphasized that bail decisions must be guided by considerations of liberty
rather than just procedural concerns. Similarly, in Sanjay Chandra v. CBI (2012), the court
reaffirmed that bail should not be denied simply as a form of punishment, especially when

prolonged detention undermines personal freedoms.

The CrPC has provided a stable legal framework for bail, but concerns remain regarding
inconsistent application and procedural delays. Many undertrial prisoners remain incarcerated
for long periods despite being eligible for bail. This issue has led to debates on the need for
reforms, especially in streamlining bail procedures and reducing delays in judicial decision-

making.

This chapter provides an overview of how bail is structured under CrPC, highlighting its legal
foundation, judicial interpretations, and practical challenges. The next chapter will explore the
changes introduced in the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, and assess

whether they address these concerns effectively.

Overview of Bail under BNSS, 2023

Bail provisions have undergone significant changes with the introduction of the Bharatiya
Nagarik Suraksha Sanhita (BNSS)®, 2023, which replaces the Code of Criminal Procedure

(CrPC), 1973. The new law aims to modernize criminal procedure and address concerns related

to delayed justice, prolonged undertrial detention, and inconsistencies in bail decisions. While
BNSS retains several core principles from CrPC, it introduces structural reforms to improve

procedural efficiency and safeguard individual rights.

One of the key aspects of BNSS is its reorganization of bail provisions. While CrPC grouped

4 Satyajit Bojja, Bail Jurisprudence in India: A Critical Analysis, 15 Indian L. Rev. 123 (2020).
® The Bharatiya Nagarik Suraksha Sanhita, 2023, No. 46, Acts of Parliament, 2023 (India).
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bail-related sections between Sections 436 to 439, BNSS incorporates similar provisions under
Sections 479 to 483. These changes aim to bring more clarity to bail procedures while ensuring
consistency in judicial interpretations. Unlike CrPC, BNSS introduces specific guidelines for
undertrial prisoners, recognizing the need to prevent excessive detention in cases where bail
can be granted. Additionally, BNSS mandates time-bound disposal of bail applications,
ensuring that courts process bail requests within prescribed timelines to reduce unnecessary

delays.

A notable reform in BNSS is the introduction of electronic monitoring as a condition for bail.
This provision allows courts to impose digital tracking mechanisms to prevent accused
individuals from absconding or engaging in unlawful activities while on bail. Legal experts
have expressed mixed views on this reform. While some argue that electronic monitoring can
serve as a tool for balancing individual freedoms with public safety, others raise concerns about

its practical implementation, especially in cases where technological infrastructure is lacking.

Despite these procedural improvements, there are criticisms regarding certain aspects of BNSS.
Some scholars argue that while the law introduces new provisions, it largely retains the
discretionary nature of bail decisions, leaving scope for inconsistent judicial rulings. Others
highlight concerns about whether BNSS adequately addresses socio-economic disparities in
bail accessibility, particularly for marginalized communities.

The introduction of BNSS marks an important step in shaping India’s bail framework. While
certain reforms appear promising, their effectiveness will depend on judicial interpretation and
practical implementation. The next chapter will provide a comparative analysis of bail
provisions under CrPC and BNSS, assessing whether the new law represents substantial

progress or maintains existing structures with minor modifications.

Comparative Analysis — CrPC vs. BNSS
The introduction of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, has brought
changes to the bail provisions previously governed by the Code of Criminal Procedure (CrPC),

1973. While both laws aim to regulate bail procedures effectively, BNSS introduces some
modifications that seek to improve efficiency and reduce delays. This chapter compares the

bail provisions under both legal frameworks, highlighting key similarities and differences.
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Both CrPC and BNSS recognize the fundamental right to bail in bailable offences and uphold
judicial discretion in non-bailable offences. The provisions in CrPC (Sections 436-439) and
BNSS (Sections 479-483) largely mirror each other in their structure, allowing courts to decide
bail applications based on legal principles and case-specific circumstances. Judicial discretion
remains central, meaning that courts consider the seriousness of the crime, potential risks posed

by the accused, and whether bail conditions can ensure compliance.®

However, BNSS introduces certain changes aimed at making bail procedures more efficient.
One of the notable reforms is the time-bound disposal of bail applications, which seeks to
address concerns about unnecessary delays in granting bail. This provision attempts to ensure
that bail decisions are made within a fixed period, reducing prolonged incarceration for
undertrial prisoners. Another significant change is the introduction of electronic monitoring,
allowing courts to impose digital tracking mechanisms on individuals granted bail. This
measure is meant to prevent absconding and ensure compliance with bail conditions, though

concerns remain about its practical implementation and accessibility.

Another difference between CrPC and BNSS lies in the emphasis on decongesting prisons.
BNSS introduces provisions that explicitly focus on granting bail to undertrial prisoners when
detention is excessive or unwarranted. This shift is intended to prevent overcrowding in prisons
and align with the principles of personal liberty and justice. While CrPC contained similar
provisions in spirit, BNSS presents them more explicitly, signaling a stronger effort toward

reforming bail procedures.

Despite these changes, some scholars and legal experts argue that BNSS does not bring radical
reforms to bail provisions but rather reorganizes and refines existing structures. The core
principles of judicial discretion, grounds for denying bail, and procedural requirements remain
largely unchanged. There are also concerns about whether BNSS effectively addresses

disparities in bail accessibility, particularly for marginalized communities.

In comparing CrPC and BNSS, it is evident that the new law introduces procedural
improvements while maintaining established legal principles. However, the real impact of these

changes will depend on judicial interpretation and practical implementation. The next chapter

& Rahul Vermaetal., Fairness in Bail Adjudication: An Empirical Study of Indian Courts, L0 NALSAR L. Rev. 89 (2021).
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will analyze how courts may approach these new provisions and their alignment with

constitutional principles.

Judicial and Constitutional Perspective

The provisions of bail play a crucial role in ensuring justice while balancing individual
freedoms and public interest. Any change in bail laws must align with constitutional principles,
particularly those guaranteeing personal liberty, equality before law, and fair trial. The
Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, introduces modifications to existing bail
provisions, and it is essential to examine whether these changes uphold fundamental rights
under the Indian Constitution.

Under Article 21, which guarantees the Right to Life and Personal Liberty, bail serves as a
safeguard against arbitrary detention. Courts have consistently upheld that denying bail without
just cause violates an individual’s right to personal freedom. The CrPC, 1973, provided
safeguards through judicial discretion, allowing courts to balance liberty with concerns of
public safety. BNSS, 2023, continues this approach but seeks to introduce efficiency in bail
procedures, particularly through time-bound disposal of applications and provisions for
undertrial prisoners. While these reforms appear beneficial, judicial interpretation will
determine whether they effectively reduce unnecessary incarceration.

Similarly, Article 14, which ensures Equality Before Law, plays an important role in bail
jurisprudence. Bail provisions must be accessible to all individuals, regardless of socio-
economic background. However, in practice, disparities exist, with financially privileged
individuals securing bail more easily compared to marginalized communities. BNSS introduces
structured timelines and electronic monitoring for bail, but concerns remain regarding whether
these reforms address accessibility issues or create additional procedural hurdles for certain
groups. Courts will need to assess whether the new provisions improve equality or reinforce

pre-existing disparities.’

Judicial interpretation will significantly shape the impact of BNSS reforms. Historically, courts
have been cautious about bail restrictions, recognizing that prolonged detention can violate

fundamental rights. Landmark rulings such as Gudikanti Narasimhulu v. Public Prosecutor

7 Vikram Singh, Constitutional Dimensions of Bail in India, 25 Nat’1 L. Sch. India Rev. 112 (2022).
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(1978)® emphasized that bail should not be denied merely as a punitive measure. Similarly,
Sanjay Chandra v. CBI (2012°) reinforced that unnecessary detention should not replace a fair
judicial process. As BNSS introduces electronic monitoring and time-bound decisions, courts

will need to determine whether these provisions protect rights or impose excessive restrictions.

The broader implication of BNSS reforms extends beyond individual liberty to concerns about
public safety and judicial efficiency. While the law seeks to streamline bail procedures,
challenges in implementation could arise, particularly in ensuring uniform application across
courts. If judicial interpretation favors strict enforcement, there is a risk of bail becoming less
accessible in non-bailable offences. Alternatively, if courts adopt a more liberal stance, BNSS

could serve as a tool for protecting personal liberty while maintaining procedural integrity.
The next chapter will explore the practical challenges in implementing BNSS provisions and

assess how stakeholders, including the police and judiciary, may respond to these changes in

bail laws.

Practical Implications and Challenges

The effectiveness of any legal reform depends not only on its written provisions but also on its
practical implementation. The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, introduces
changes in bail provisions aimed at improving efficiency, reducing undertrial detention, and
streamlining judicial processes. However, the success of these reforms will depend on how key
stakeholders—such as the police, magistrates, and legal professionals—interpret and apply
them.

One of the most significant changes in BNSS is the time-bound disposal of bail applications.
This provision is meant to reduce delays and prevent unnecessary incarceration of accused
persons awaiting trial. While the intent is clear, the ability of courts to consistently adhere to
strict timelines remains a challenge. Overburdened court systems and resource constraints may
hinder the quick processing of bail applications, leading to continued delays despite the new

legal framework.

8 Gudikanti Narasimhulu v. Pub. Prosecutor, (1978) 1 SCC 240 (India).
® Sanjay Chandrav. CBI, AIR 2012 SC 830 (India).
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Another reform introduced by BNSS is electronic monitoring as a condition for bail. This aims
to ensure compliance without requiring physical detention. While this could help reduce prison
overcrowding, practical challenges arise in implementation. Technological infrastructure in
many courts and police departments remains underdeveloped, making it difficult to integrate
digital tracking into bail decisions. Additionally, concerns about privacy and the potential
misuse of electronic monitoring need to be addressed to prevent violations of fundamental

rights.

The application of BNSS also depends heavily on training and awareness among police
officers, magistrates, and legal practitioners. Any new legal framework requires adequate
training to ensure uniform application. If law enforcement personnel are not sufficiently
educated on BNSS provisions, there is a risk that bail decisions may continue to follow outdated
procedural norms rather than new reforms. Courts will play a crucial role in shaping

interpretations and ensuring consistency in bail rulings under BNSS.

There are concerns regarding the risk of misuse of certain provisions. While BNSS aims to
improve judicial efficiency, stricter procedural controls could also lead to unintentional barriers
to bail accessibility. If authorities impose additional conditions without clear guidelines, bail
may become harder to secure, contradicting the intended objective of making legal proceedings

more efficient and fair.

Overall, the implementation of bail provisions under BNSS presents both opportunities and
challenges. While the reforms signal an effort toward modernizing bail procedures, successful
application will depend on judicial interpretations, infrastructural readiness, and the
willingness of legal stakeholders to adapt. The next chapter will provide a critical analysis of
whether BNSS represents meaningful progress in bail jurisprudence or simply reorganizes

existing frameworks without substantial improvements.

Conclusion
Bail is a fundamental aspect of criminal justice that ensures fairness and protects individual
liberty. The transition from the Code of Criminal Procedure (CrPC), 1973, to the Bharatiya
Nagarik Suraksha Sanhita (BNSS), 2023, reflects an effort to modernize legal provisions,

streamline judicial processes, and address concerns surrounding undertrial detention. While
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BNSS introduces procedural reforms such as time-bound bail applications and electronic

monitoring, it largely retains core principles of judicial discretion and conditional bail.

A comparative analysis of CrPC and BNSS reveals both continuity and change. The new law
refines existing structures but does not radically alter bail jurisprudence. While provisions
aimed at reducing delays and decongesting prisons may improve efficiency, concerns remain
regarding their practical implementation, especially regarding technological accessibility and
judicial interpretation. The success of BNSS will depend on how courts apply these reforms

while safeguarding fundamental rights under Articles 21 and 14 of the Indian Constitution.

Despite its improvements, BNSS does not fully address issues such as socio-economic
disparities in bail access. Marginalized individuals still face hurdles in securing bail, and
judicial discretion continues to play a decisive role in granting or denying bail. The need for
consistent application, proper training for law enforcement, and judicial vigilance remains

crucial for ensuring that bail provisions serve their intended purpose.

This study highlights that while BNSS introduces procedural refinements, further legislative
improvements may be necessary to enhance accessibility, fairness, and transparency in bail
decisions. Future research should focus on the long-term impact of BNSS on judicial efficiency

and individual rights, particularly in cases involving vulnerable communities.

Bibliography

Statutes
e Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1973 (India).
e Bharatiya Nagarik Suraksha Sanhita, 2023, No. XX, Acts of Parliament, 2023 (India).

Case Law
e Gudikanti Narasimhulu v. Public Prosecutor, (1978) 1 SCC 240 (India).
e Sanjay Chandra v. CBI, (2012) 1 SCC 40 (India).
e Moti Ram v. State of Madhya Pradesh, (1978) 4 SCC 47 (India)
e Hussainara Khatoon v. Home Secretary, Bihar, (1980) 1 SCC 81 (India)
e State of Rajasthan v. Balchand, (1977) 4 SCC 308 (India) —
e Vaman Narain Ghiya v. State of Rajasthan, (2009) 2 SCC 281 (India)


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 1 | May 2025 ISSN: 2581-8503

Secondary Sources Books
e R.V.Kelkar, Criminal Procedure, 6th ed. (Eastern Book Co. 2020).
e K.N. Chandrasekharan Pillai, R.V. Kelkar's Criminal Procedure, 7th ed. (LexisNexis
2019).

Journal Articles
e Abhishek Singh, Bail Jurisprudence in India: Evaluating Judicial Discretion and
Legislative Framework, 13 Nat'l L. Sch. India Rev. 145 (2020).

e Priya Sharma, Reforming Bail Laws: Analyzing the Impact of BNSS, 2023, 8 Indian J.
L. & Justice 212 (2024).

Reports and Commentaries
e Law Commission of India, Report on Reforms in Bail Procedures, Report No. 268
(2017).
e Supreme Court Committee on Legal Reforms, Recommendations on Criminal
Procedure Amendments, Vol. 4 (2023).


http://www.whiteblacklegal.co.in/

