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INVESTIGATIVE GAPS AND EVIDENTIARY
CHALLENGES UNDER PMLA: A COMPREHENSIVE
ANALYSIS

AUTHORED BY - SHIKHAR RAI & DR. SARITA GODARA

ABSTRACT

Money laundering has emerged as one of the most complex forms of financial crimes in recent
times. Such offences pose serious threats to the financial stability, governance and integrity of
institutions involved in such illegal dealings. Therefore, a need arises for measures that will
address these concerns and prevent any harm from these practices. In India, a statute called the
Prevention of Money Laundering Act, 2002 (PMLA) was passed by the legislature to counter
the concealment and legitimisation of money earned in unlawful activities. Thereafter, many
amendments have been made to the Act and its scope has been widened substantially.
Nevertheless, certain practical problems and concerns remain with respect to the
implementation of this legislation.

This research paper will explore various investigative gaps and evidentiary concerns arising
under the Prevention of Money Laundering Act, 2002. These will include issues related to
procedural flaws, structure of investigation and prosecution, burden of proof, admissibility of
statements and documents, and other relevant matters. Furthermore, this study will also
examine the constitutionality of the PMLA vis-a-vis the reverse burden provisions, stringent
bail conditions, and other similar questions.

This study has adopted a doctrinal and analytical methodology in analysing the problem area
under consideration. Secondary sources of law like statutes, judicial decisions, legal texts, and
scholarly literature have been used extensively in carrying out this research. Cases of
significant importance like Vijay Madanlal Choudhary v. Union of India have been discussed
for gaining insights into the matter.

From this study, it has been found that although the Prevention of Money Laundering Act has
provided India with an effective means of combatting money laundering, there are still areas
for improvement. Specifically, issues of procedure, transparency, and admissibility of evidence
have been found problematic. Also, there is need for a more balanced approach between the

goals of investigation and the constitutional safeguards enshrined within the law.
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INTRODUCTION

Money laundering has emerged as one of the most problematic practices that pose serious

threats to global economic stability and growth. The globalization of financial markets and the
use of advanced technological methods has made it possible for criminals to transfer their
wealth with ease. Besides, such transactions are highly detrimental as they facilitate organised
crime, foster corruption, and ultimately hinder the growth of economies. Hence, it has become
essential for regulatory authorities to counter these practices effectively.

Money laundering can be described as the practice whereby money earned from criminal
activities is converted into apparently legitimate income. Traditionally, money laundering
offences are categorized into three different stages: placing the money into circulation, layering
the transaction details to hide the source of money, and then integrating it with the economic
mainstream. The complexities introduced by these three steps make the detection and
prevention of money laundering highly difficult.

In India, the Prevention of Money Laundering Act, 2002 was passed to deal with financial
crimes and comply with international obligations with respect to money laundering. This
statute aims to provide procedures for preventing money laundering, seizure of illicit gains,
and investigation of offences. Since its enactment, this Act has seen many changes which have
expanded its scope and powers. The Enforcement Directorate has been established as an
investigating agency for implementing this Act.

However, with the vast powers granted under the PMLA, there arise several concerns of
procedural fairness, transparency, and abuse of discretion. For example, issues such as selective
investigations, admissibility of statements, misuse of power, and reversal of the burden of proof
have been widely debated. Evidentiary issues also play a prominent role in the enforcement of
this legislation. Since money laundering is a highly complicated offence, establishing the link
between the accused and the proceeds of crime becomes highly challenging.

Moreover, judicial interpretations play an important role in enforcing anti-money laundering
laws. In cases like Vijay Madanlal Choudhary v. Union of India and Nikesh Tarachand Shah
v. Union of India, the Supreme Court has addressed various concerns related to bail and
investigative measures under this Act. With these background facts in mind, the following
research paper tries to analyse the investigative gaps and evidentiary concerns under the
PMLA.
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RESEARCH METHODOLOGY

This research adopts a doctrinal and analytical methodology in studying various investigative

gaps and evidentiary concerns arising under the Prevention of Money Laundering Act, 2002.
This study mainly focuses on secondary sources of law as primary sources of law like statutes
may provide limited guidance. Statutes including the Prevention of Money Laundering Act,
2002, the Code of Criminal Procedure, and the Indian Evidence Act have been considered
extensively. Decisions of various courts have also been analysed in this regard.

Besides the above mentioned laws, many international instruments and recommendations made
by the Financial Action Task Force (FATF) have been taken into account. These are necessary
in order to assess international standards of preventing money laundering. Secondary sources
of law consist of scholarly works like journals, research papers, reports of international
organisations, and government publications. These will help in understanding the various legal
concepts and practical problems involved with the enforcement of the PMLA.

Comparative study of anti-money laundering laws prevalent in foreign jurisdictions has also
been included in this research to gain insights into the matter. An analytical method of research
has been followed in this regard. The research is qualitative in nature. Therefore, the main focus

of this study lies in legal analysis of money laundering practices prevalent in India.

HYPOTHESIS

The research will proceed with the hypothesis that although the Prevention of Money
Laundering Act, 2002 provides a comprehensive framework for combating money laundering
in India, there are certain investigative and evidentiary concerns with this legislation. First, the
wide scope of power conferred upon the Enforcement Directorate under the PMLA creates
several problems. Issues such as procedural deficiencies and reversal of burden of proof raise
certain constitutional concerns.

Secondly, the increasing complexities involved in investigating financial crimes and using
evidence in proving money laundering has exposed the inadequacies of the PMLA. There is a
need for a more efficient approach for conducting money laundering investigations and
prosecuting offenders successfully.

Objectives and Purpose of the Study

The study "Investigative Gaps and Evidentiary Challenges Under the Prevention of Money
Laundering Act, 2002: A Comprehensive Analysis"” is based on the idea that even though the
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legal system in place for money laundering prevention in India is quite sophisticated, there are
inconsistencies when this system is applied in practice. For this reason, the primary purpose of
this study is to conduct an analysis of inconsistencies in money laundering legislation and
regulation enforcement through the examination of two major aspects — investigation procedure
and evidentiary practices under the PMLA. It is worth mentioning that all criminal legislation
cannot be considered effective unless the enforcement of laws and procedures is implemented.
Moreover, besides the actual provisions of laws, their effectiveness relies also on the efficiency
of investigations and court decisions.

The primary objective of the research is to conduct an analysis of investigation under the
PMLA. This purpose is to be achieved by examining the potential authority granted to relevant
entities, especially the Enforcement Directorate. In the course of the analysis, there is going to
be conducted an investigation of issues such as late initiation of proceedings, the problem of
cooperation among entities involved in the process, procedural mistakes, and problems with
foreign transactions. Therefore, it will be analyzed whether or not investigation procedure
under the PMLA is sufficient and consistent.

One of the other purposes of the paper is to conduct an analysis of evidentiary challenges of
money laundering investigations. This aspect makes money laundering investigations rather
unique compared to other types of investigations since they often involve complicated
evidences. As such, special attention will be paid to issues related to the burden of proof,
admission of statements taken during the process of investigation, use of circumstantial
evidence, and difficulties in establishing the connection between the accused and proceeds of
crime. Thus, the research will determine whether the evidentiary framework is balanced and
proportionate to the needs of the law.

An additional objective of this research is to investigate the constitutional aspect of the PMLA
provisions. In particular, certain provisions of the act have been criticized for their
inconsistency with the constitutional requirements concerning individual liberties. In
particular, the issues of arrest, attachment, and reversal of burden of proof may be analyzed in
terms of their compliance with the right to personal liberty, fair trial, and due process. In this
regard, the pronouncements of Indian courts become especially relevant to the discussion.!
Moreover, it aims to conduct an analysis of the AML regimes of different nations by comparing
their guidelines and practices with those set out by international standards. An analysis of the

standards prescribed by bodies like the Financial Action Task Force would shed light on the

! Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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gaps that exist in the Indian legislation and whether or not there is room for improvements.
Lastly, the study intends to suggest recommendations for amending the legal framework under
the PMLA by improving the investigative and evidentiary framework of the act. Such
recommendations are likely to cover legal measures, as well as measures related to policy and
inter-agency cooperation. In other words, the objective of the study is to ensure that the
proposed changes enhance the effectiveness of AML regime in India.

It may be noted that this study differs from other similar research works in its approach and
purpose. While most studies conducted on the issue of AML focus only on describing and
analyzing the law, this particular study has been designed to find solutions to some of the issues
that have been observed in this context. The main concern of this study is to address

investigative gaps and challenges in evidentiary process.

1.4 Research Methodology

For legal research projects, the use of doctrinal research methodology is common due to the
nature of this type of research work. Doctrinal research methodology is suitable when one
wants to conduct a statutory interpretation and analysis of the legal provisions involved in a
case. In this regard, the research will involve a close examination of primary sources of law to
understand the legal framework in India regarding money laundering.

A major part of this research would comprise the examination of primary sources. This would
include studying the provisions of the Prevention of Money Laundering Act, 2002; rules;
regulations and judgments. In particular, landmark judgments of the Supreme Court and the
various high courts would be reviewed in detail in order to gain an understanding of the existing
legal framework and its evolution.

Another major source of information used in this research will be secondary sources of law.
Such sources would include scholarly articles, academic books, research papers, government
reports and publications of international bodies. Through this approach, a variety of
information on the topic of this study can be obtained.

The second step, namely analysis, will comprise a critique of the legal framework and its
application. This will include a critical discussion of the problems, inconsistencies,
shortcomings, and other challenges that occur in the course of the investigation of cases and
collection and use of evidence in compliance with the PMLA. Furthermore, the study will
analyze the impact of judicial interpretation of the law on the functioning and operation of the
PMLA.

Along with an analysis of the legal framework of AML, the study will apply the comparative
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method. The research will examine international AML standards and compare them with the
PMLA provisions. For this purpose, the study will draw on the Guidelines produced by the
Financial Action Task Force (FATF) for its member states.

The nature of this research project is primarily qualitative because it focuses on the analysis of
the legal framework. Nevertheless, wherever necessary, the researcher will provide statistics
and references to cases to support the theoretical analysis of the issues and illustrate the
problems encountered by law enforcers.

Significance of the Study

First of all, it is significant in that it highlights one of the most crucial, but at the same time
least researched aspects of anti-money laundering law in India — challenges related to the
process of investigation and gathering of evidence. In spite of the widespread recognition of
the importance of the Prevention of Money Laundering Act, 2002, very few authors have
devoted their attention to issues regarding investigation and prosecution of money laundering
offences under this statute.

Another unique feature of this study is its focus on the practical aspect of applying AML laws.
As this topic requires the examination of a wide range of issues connected not only with law,
but also with investigation of financial crimes, such a focus becomes highly valuable for the
researcher as it allows him/her to explore the way the legal provisions operate in practice.
Finally, from the constitutional standpoint, this study is significant since it deals with the
provisions which are of great importance in terms of protecting individual rights against
excessive intervention of the government.

From the point of view of policy, the findings of this research are useful in developing policies
related to the regulation of money laundering. In addition, the identification of gaps and
weaknesses in the existing legal framework will provide policymakers with important
information on what measures should be taken to improve the regulation of money laundering.
The research findings of this study will lead to improved anti-money laundering policies. The
research findings have practical value because they can benefit legal professionals and
investigators and researchers who study money laundering. The research results will provide
essential support to both prosecutors and defense lawyers who handle money laundering cases
in criminal court. The investigators will obtain vital intelligence about the challenges they will
face while conducting their money laundering investigation work. Scholars will be able to use
the information provided to contribute to further discussion.

Finally, from the broader perspective, the research has significance in that money laundering

is not only a legal problem but also a socio-economic one with a number of consequences for
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society. Money laundering negatively affects the economic situation in the country and the
functioning of the financial system, which affects economic stability, governance, and public
confidence in the authorities. Therefore, the results of this research are helpful in addressing
the socio-economic challenges associated with money laundering.

Literature Review

The problem of money laundering and its regulation has attracted a lot of interest from
researchers in recent decades. Numerous studies have been published on this topic, which can
be divided into three groups according to their content: conceptual studies of money laundering,
assessments of legislation regulating money laundering, and studies on the challenges
associated with the enforcement of anti-money laundering laws.?2

The academic research in India has thoroughly examined the Prevention of Money Laundering
Act because it investigates the law's complete range of activities together with its specific rules
and its various updates. Researchers have studied the act through three main areas which
include determining what constitutes money laundering and studying how the Enforcement
Directorate operates and assessing how court rulings have affected the act's legal
understanding. The existing literature primarily investigates the theoretical elements of law
whereas it pays minor attention to how laws function in real-world situations.

The current research studies started to fill this knowledge gap through their research about the
difficulties which arise during the implementation process of anti-money laundering
regulations. The investigation process faces multiple problems which include multiple issues
that stop progress and require different agencies to work together and the investigation phase
which includes evidence collection and presentation. Researchers have demonstrated how
technological developments including digital currencies and online payment systems have
changed money laundering operations.3

International literature provides valuable insights into best practices and emerging trends in
AML enforcement. The Financial Action Task Force and other organizations maintain that
organizations should prioritize risk-based methods and transparent operations and international
partnership. The research demonstrates how countries encounter difficulties when they try to

implement AML standards because their enforcement capacities are limited and their legal

2 Peter Alldridge, Money Laundering Law: Forfeiture, Confiscation, Civil Recovery, Criminal Laundering and
Taxation of the Proceeds of Crime (Hart Publ’g 2003).
3 Brigitte Unger & Daan van der Linde, Research Handbook on Money Laundering (Edward Elgar Publ’g 2013).
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frameworks are lacking.*

Despite the increasing number of published studies scientists still need to conduct complete
research which combines legal research with real-world solutions for their research on
investigative procedures and evidence acquisition. The study aims to fill this research gap by
conducting a complete evaluation of the PMLA framework which examines its legal aspects

and their actual implementation.

1.7 Scheme of Chapters

In order to conduct a comprehensive analysis of the topic, this dissertation is divided into
chapters that discuss each aspect of the problem under study. This scheme will provide an
analysis of the issue at hand in a coherent manner by moving step by step from general
theoretical concepts to the more specific issues. Finally, based on the findings and discussions
presented, conclusions will be drawn.

Chapter 1 is a general introduction where an analysis of the problem is conducted and important
conceptual considerations are discussed. It will set the scene for the next chapters as it will
provide an introduction and overview of what will be discussed in the dissertation.

Chapter 2 presents an analysis of the legislative framework regulating money laundering in
India. Specifically, this chapter examines the provisions and main features of the Prevention of
Money Laundering Act, 2002. Important terms, relevant authorities, investigation procedures,
and an overview of the adjudicatory mechanism will be analyzed.

Chapter 3 is dedicated to analyzing issues concerning gaps within investigative measures.
Specifically, this chapter looks into the problems arising from procedural flaws, organizational
difficulties, and complications with cross-border transactions under the PMLA. At the same
time, it presents an analysis of the decisions of Indian courts dealing with those issues.
Chapter 4 is dedicated to discussing various evidentiary challenges connected with conducting
money laundering investigations. It will examine the implications of evidentiary challenges in
investigating, prosecuting, and adjudicating money laundering cases.

Chapter 5 summarizes the results of the discussion and makes appropriate recommendations

regarding the problem under consideration.

4 Financial Action Task Force, International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation (2012).
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CHAPTER 2
LEGAL FRAMEWORK OF PMLA IN INDIA

Overview of the Prevention of Money Laundering Act, 2002

The enactment of the Prevention of Money Laundering Act, 2002 (hereinafter “PMLA”)
created a crucial milestone for India’s legal system which deals with financial crimes and the
worldwide problem of money laundering.India needed a complete legal system to handle
money laundering before it got its first dedicated anti-money laundering law. The existing laws
addressed drug trafficking and corruption and foreign exchange violations as predicate
offenses, yet there was no system to investigate how criminals transformed their illegal
earnings into legitimate assets. The PMLA established a complete legal framework which
protects against money laundering activities and enables authorities to seize criminal assets
while they monitor financial systems for illegal activities.>

PMLA came into force on July 1, 2005, after being approved by the President of India in 2003.
Its implementation was mainly driven by India's international commitments, as stipulated in
different international conventions like the Vienna Convention, Palermo Convention, and
guidelines issued by the Financial Action Task Force (FATF). In other words, the introduction
of the law was driven by India's obligations under these conventions, which called upon the
country to criminalize money laundering, provide a regime for forfeiture of proceeds, and
enhance cooperation at the international level. In sum, the PMLA was crafted not only as a
domestic law but also as an international legal framework for combating money laundering.
From its preamble, one would notice three major objectives for which the PMLA was enacted:
(1) prevention and control of money laundering; (ii) confiscation of property derived from, or
used for money laundering; and (iii) dealing with matters connected with money laundering.
The main objective of PMLA is the prevention of money laundering in accordance with the
provisions of the Act. Unlike other penal statutes that focus only on the prosecution aspect, the
PMLA takes a holistic view of the offence and provides preventive, investigatory, and
adjudicative powers to deal with the problem effectively.

One unique characteristic of PMLA is its reliance on the "proceeds of crime.” In simple terms,
proceeds of crime are at the center of the offense created by the PMLA. However, the Act
cannot work alone but requires a complementary list of "scheduled offenses™ that is provided
under Schedule of the Act. Scheduled offences are taken from different laws of India like the

Indian Penal Code, Narcotic Drugs and Psychotropic Substances Act, Prevention of Corruption

5 Prevention of Money Laundering Act, No. 15 of 2003, pmbl. (India).
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Act, and many others. That means any offense listed in Schedule creates the basis of
laundering.6

PMLA enforcement is undertaken by the Enforcement Directorate (ED). The ED is under the
Department of Revenue of the Ministry of Finance. The Enforcement Directorate possesses
considerable powers of investigation, including search, seizure, summons, recording of
statements, arrest and so forth. All these powers have been conferred upon the agency on a
much larger scale compared to criminal procedure laws, indicating an intention by the
Legislature to empower the body to effectively investigate money laundering crimes. The
powers of ED have, however, been criticized for being too wide, and thus, potentially capable
of abuse.

Alongside the enforcement process provided for under PMLA, there are also provisions
relating to the adjudicatory mechanism. The Adjudicating Authority is responsible for
confirming the attachment of property that is allegedly linked to money laundering activity.
Appeals against such attachment decisions can be taken to the Appellate Tribunal. Moreover,
special courts established under PMLA will conduct trials for offences committed against the
provisions of the act. The multi-level system for the investigation and trial of cases involving
money laundering has thus been created.

One of the features of PMLA is the existence of the power of provisional attachment of
property. According to the relevant provisions of section 5, the attachment can be done prior
to any decision on guilt of a person or entity, as long as there are reasonable grounds to believe
that property is a result of a criminal offense. In essence, the attachment allows freezing of the
assets of people or organizations involved in money laundering until the process of
investigation has been completed.”

The Act also includes very strict provisions in regard to bail and burden of proof. According to
Section 45 of the PMLA, for the grant of bail, the court needs to satisfy itself that there exist
sufficient grounds to believe that the accused person is not guilty and will not commit any
crime during his/her time on bail. In addition, Section 24 of the Act stipulates that in certain
situations, the burden of proof is reversed and the accused must prove that the proceeds of
crime are not derived from any illegal activity. These sections have attracted considerable
judicial attention because of concerns regarding their constitutionality.

The role of the judiciary in interpreting and applying the PMLA cannot be overstated. For

61d. sched.
71d. § 5.
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example, in the case of Vijay Madanlal Choudhary v. Union of India, the Supreme Court ruled
that Sections 3, 4, 8, and 17 of the Act are constitutional. Furthermore, the Court approved the
powers of the ED and the admissibility of statements made by a person under Section 50. In
making these rulings, the Court stated that money laundering is an important menace to the
economic and financial stability of the country.8 This decision is of utmost significance in the
context of PMLA jurisprudence as it strengthens the legal framework of the statute while
clarifying several ambiguities.

One more significant aspect of the PMLA statute is the regulatory side of its enforcement,
which relates to banks and other financial intermediaries. According to the law, the obligation
to record and check the identity of clients and monitor suspicious transactions falls upon
financial intermediaries, banks, and financial institutions. This creates an opportunity to
establish a preventive system of combating financial crimes alongside the enforcement
mechanism. Involving the banking sector in the process of money laundering activities
detection is aimed at creating a collaborative system of fighting against financial crimes.

As time passed, many amendments were implemented into the law that helped to respond to
the evolving situation and meet the requirements of international organizations. Amendments
of 2009, 2012, and others added to the statute significantly by extending its coverage, adding
new criminal offenses and tightening the existing ones. One of such amendments related to
expanding the definition of money laundering from its initial version, including the
concealment and possession of the crime proceeds and projecting them as untainted property.
In summary, this act presents an important step in the development of India's legislation aimed
at combating money laundering activity. The statute consists of a wide variety of elements
necessary to cope with such an evolving problem successfully. Its legal framework can be
analyzed to evaluate the challenges connected with its enforcement and practical application in
terms of investigation and evidence gathering.

Key Definitions and Concepts

Legal systems need precise definitions because their operational success depends on having
definite explanations of terms used within the system. The Prevention of Money Laundering
Act 2002 uses fundamental definitions to establish boundary limits which determine criminal
offenses and official responsibilities and legal jurisdiction of the legislation. The Act

establishes essential terms through its broad definition method which reflects the dynamic

8 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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progression of money laundering activities.

The PMLA defines money laundering as its most essential element according to its definition
included in Section 3 of the law. The law establishes that anyone who intentionally participates
in any crime-related activity with proceeds of crime through direct or indirect methods will
face the charge of money laundering. This definition establishes a wide-ranging scope because
it encompasses all activities which lead to criminal charges and holds people responsible for
both direct and indirect participation. The use of words attempt and assistance and knowingly
shows that the offense reaches beyond the main offender because it includes both accomplices
and people who help commit the crime.®

e Proceeds of Crime — Under Section 2(1)(u) of the PMLA, 'Proceeds of Crime' are
defined as any property derived or obtained, either directly or indirectly, as a
consequence of any criminal activity relating to a scheduled offence. The term proceeds
also implies the value of such property, which enables authorities to confiscate assets
equal in value of the illicit property. This wide definition ensures that there is no means
left through which the offenders can abscond from their liabilities as they cannot evade
the provisions by transferring their illegal assets.

e Scheduled Offence — As per the schedule provided in the act, there are numerous
offenses listed in the Act based on the different statutes, classified into different
sections. These are called scheduled offenses as they are required to proceed for
initiation of the PMLA proceedings. They act as a basis for the generation of illegal
proceeds from the underlying activity. Various offences like corruption, fraud,
narcotics, and terrorism have been included in this list as the Act aims to cover many
types of illegal acts through it.

e Property — The definition of property in the Act includes assets of all kinds, including
movable or immovable, corporeal or incorporeal, and tangible and intangible assets.
Such an inclusive definition ensures that the entire range of assets could be covered in
the Act's ambit. With increasing transactions happening in the era of digital payments,
such a broad definition is required to effectively combat money laundering.

e Attachment — The attachment provision involves the act of prohibiting the transfer,
conversion, disposition, and movement of property. This is done as a means of

prevention to preserve the asset till the time of its adjudication. The power of attachment

® Prevention of Money Laundering Act, No. 15 of 2003, § 3 (India).
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helps to ensure the preservation of the asset for further use while enforcing the
provisions of the Act.

e Reporting Entity — Reporting entities consist of various financial institutions, which
includes banks and other financial intermediaries. The reporting entities have the
responsibilities of maintaining record-keeping, client identification, and suspicious
transactions' reporting requirements. Such measures are taken as preventive means to
counter the money laundering activities. Involving financial institutions in the
enforcement process creates a framework of collaboration for better enforcement of the
Act.

e Beneficial Owner — The definition includes natural persons who ultimately own and
control a client or conduct transactions on behalf of the client. Beneficial owners play
an essential part in unmasking shell corporations and layers. This is because, to identify
a beneficial owner, one needs to penetrate multiple layers.

e Presumption of Mens Rea — Under the provisions of the Act, some provisions create
presumptions, and it becomes mandatory for the defendant to rebut the same. This
means that, to prove an offense under the Act, mens rea is not always necessary but a
presumption of mens rea exists, shifting the burden of proof from the prosecution to the
offender. This shows that the PMLA makes a departure from the criminal law
provisions as the latter is based on the principle that burden of proving mens rea lies on
the prosecution.

e Judicial Interpretation — Many judgments have been made on various terms used under
the provisions of the PMLA. The main focus of judicial opinions has been on making
sure that there exists a clear nexus between proceeds of crime and laundering.
Moreover, courts have examined what kind of assets would be considered property or
what activities would be considered proceeds of crime in the context of PMLA.

e Evolving Financial Crimes — As the world is evolving, financial crimes keep coming
up in innovative ways with advancements in technology. For instance, with increasing
transactions in cryptocurrencies and digital payments systems, there arises a challenge
in the definition of the terms like property or proceeds of crime.

Conclusion — The above-mentioned key definitions and concepts have been discussed under
PMLA for better clarity. The importance of these terms in relation to money laundering has
been explained here as well. In addition, the interpretation of these terms has also been
highlighted to understand the challenges and controversies associated with their definitions.
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Authorities Under PMLA

The Prevention of Money Laundering Act 2002 establishes an enforcement system which
operates through dedicated enforcement teams that function at various levels because money
laundering involves both financial crime and international criminal activity. The PMLA
establishes an institutional framework which consists of investigative bodies and adjudication
units and appellate organizations whereas traditional criminal laws depend on police systems
and standard court procedures. The framework establishes specialized agencies which possess
necessary expertise and legal authority to manage cases that involve complex financial dealings
and international components and multiple levels of proof. The Enforcement Directorate serves
as the main investigative agency which operates under the framework of this Act. The ED
operates as an enforcement agency which protects economic laws while fighting financial
criminal activities through its connection to the Department of Revenue in the Ministry of
Finance. The agency investigates money laundering crimes and seizes assets that result from
illegal activities and conducts trials in Special Courts according to PMLA regulations. The
agency maintains a hierarchical operational system which includes Directors and Additional
Directors and Deputy Directors and Assistant Directors members who hold designated
authority according to legal regulations.10

The ED investigation work extends to its capacity to present evidence in Special Courts after
completing its investigation work. The organization operates through two functions which
execute investigations and present cases to the judicial system because PMLA proceedings
require special handling which differs from standard police functions. The public has raised
concerns about the executive branch holding excessive authority because it compromises both
public accountability and transparent operations while enabling potential system abuses. The
PMLA creates two authorities which include the Adjudicating Authority and the ED which has
the authority to make provisional attachments that need investigation verification through their
achieved provisional attachments. The Adjudicating Authority establishment consists of
members who have been designated by the Central Government to establish a body which
evaluates legal matters through its financial and administrative knowledge. The organization
needs to determine two things about the property that ED has seized which includes its
connection to money laundering activities and whether the authorities should maintain their

asset seizure operation. The Adjudicating Authority conducts its civil proceedings through

10 prevention of Money Laundering Act, No. 15 of 2003, §§ 5-8 (India).
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natural justice rules which differ from the established criminal procedure rules.11

One such agency which works to curb any excesses committed by the ED is that of the
Adjudicating Authority. It provides an independent forum for deciding the legality of
attachments made by the ED. However, it needs to be noted here that there have been
apprehensions about its independent working because of the reason that its members are
appointed by the executive. According to observers, the working of this body will depend on
the safeguards incorporated in the body's working as well as the objectivity of its members.
The Appellate Tribunal, yet another important aspect of the PMLA, is also provided under the
Act. As per its functioning, this tribunal hears appeals filed against the decision/orders passed
by the Adjudicating Authority. In addition, the tribunal also examines both the issues of law as
well as facts. Decisions passed by this Tribunal can be appealed before the High Court(s). Thus,
this tribunal also serves as an effective appellate mechanism under the PMLA. An appellate
mechanism ensures that the rule of law is followed in any case.

Special Courts constitute one more important body under the PMLA. These courts are notified
by the Central Government in consultation with the concerned Chief Justice of the High Court.
These are Session Courts, as per Section 43 of the Act, which conduct trials of the offence of
money laundering. In addition, these courts also have the power to try the predicate offence.
Special Courts thus ensure that offences related to money laundering and offences underlying
them are tried together. This saves the trial time.

FIU-IND is one more body that is set up by the government under the PMLA. It is, however,
not a part of the enforcement structure of the PMLA. This body receives information, analyzes
it, and disseminates it among different enforcement agencies. Thus, this body has a preventive
nature of its working.2 Money laundering operations can only be successfully discovered and
investigated through the joint efforts of FIU-IND and ED. The PMLA requires domestic
authorities to work together with their international partners. The Act establishes provisions
for foreign countries to share information and provide legal assistance because money
laundering activities extend beyond national borders. The framework requires special focus
when investigating cases that involve international financial systems and overseas bank
accounts and international financial transactions. The ability to work together with
international law enforcement agencies improves investigation outcomes while preventing

criminals from escaping punishment by using different legal systems in different countries.

11 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
12 Code of Criminal Procedure, No. 2 of 1974 (India).
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According to the PMLA judicial supervision functions as an essential mechanism which
protects both law enforcement activities and citizens' personal freedoms. The courts have
received requests to assess different Act provisions and determine their constitutionality. The
Supreme Court confirmed the constitutional validity of multiple Act provisions in Vijay
Madanlal Choudhary v. Union of India including those which establish ED authority and create
the adjudication process. The Court required both parties to follow established procedures
while protecting essential human rights.13

The PMLA authorities operate as a money laundering control system that employs specialized
teams which work at multiple levels to solve complex money laundering operations. The
structure enables effective investigation and adjudication and appellate review processes but
its success requires all parts to operate properly while maintaining equal weight between
enforcement activities and judicial fairness. The Act works through separate authorities whose
role understanding helps to comprehend all investigative work together with evidence

challenges that emerge.

2.4 Powers of Investigation

The investigative authority of financial crime investigation agencies determines the success of
legal frameworks which protect against financial offenses. The Prevention of Money
Laundering Act 2002 grants broad and extensive investigative authority to its enforcement
agencies especially the Enforcement Directorate. The powers exist to help law enforcement
agencies tackle money laundering operations which involve complex financial transactions that
cross international borders and use advanced methods for hiding their activities.

The PMLA grants authorities special powers that enable them to execute search operations and
confiscate illegal goods. Authorized officers who have received Section 17 approval can
conduct searches of locations where they suspect criminals hide their records and proceeds of
crime. They can take possession of these records and property or they can use identification
marks to continue their inquiry. This power enables investigators to discover hidden financial
evidence which would otherwise stay hidden.14

As in the case of the power to search, the ability to carry out surveys has been granted under
section 16. Surveys are a tool used by officers to examine documents and confirm transactions

at business establishments especially those of reporting entities. As a means of prevention, the

13 Prevention of Money Laundering Act, No. 15 of 2003, § 71 (India).
14 Prevention of Money Laundering Act, No. 15 of 2003, §8 5-8 (India).

Page | 19


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 6 | May 2026 ISSN: 2581-8503

power enables the gathering of relevant information that may necessitate further investigation.
Unlike in the case of searches, which are more intrusive, surveys are less intrusive and mainly
concerned with verifying records.

The power to arrest has also been conferred under Section 19. An officer has the power to arrest
any person if he or she believes from materials in his possession that the person committed an
offence under the PMLA. The reasons of arrest must be set down in writing, and the arrested
person should be informed thereof. The issue of powers to arrest has generated a lot of
controversy because of the potential abuse of powers. In Vijay Madanlal Choudhary v. Union
of India, the validity of the power to arrest was upheld while calling for strict adherence to
procedures.1>

The PMLA grants law enforcement authorities their second most powerful tool through Section
5 which enables them to temporarily seize assets. This provision allows authorities to attach
property suspected to be proceeds of crime, even before the completion of investigation. The
measure serves to stop property owners from disposing of their assets, which protects the
property for future confiscation during the sentencing process. The Adjudicating Authority
needs to confirm the attachment because it exists only as a temporary measure. The power
enables enforcement agencies to better execute their duties, but it creates problems because it
affects property rights before anyone proves a person guilty.

The PMLA empowers authorities to summon people and take their statements according to
Section 50. The ED officers possess civil court authority, which enables them to summon
individuals and request document production while taking sworn statements. The statements
serve as evidence, which investigators use to investigate money laundering operations. The
right against self-incrimination emerged as a controversial issue because it affects the
admissibility of such statements. The courts have established rules for statement acceptance,
which separate statements from police officers from police confession.

The PMLA grants law enforcement authorities their second most powerful tool through Section
5 which enables them to temporarily seize assets. This provision allows authorities to attach
property suspected to be proceeds of crime, even before the completion of investigation. The
measure serves to stop property owners from disposing of their assets, which protects the
property for future confiscation during the sentencing process. The Adjudicating Authority

needs to confirm the attachment because it exists only as a temporary measure. The power

15 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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enables enforcement agencies to better execute their duties, but it creates problems because it
affects property rights before anyone proves a person guilty.16

The PMLA empowers authorities to summon people and take their statements according to
Section 50. The ED officers possess civil court authority, which enables them to summon
individuals and request document production while taking sworn statements. The statements
serve as evidence, which investigators use to investigate money laundering operations. The
right against self-incrimination emerged as a controversial issue because it affects the
admissibility of such statements. The courts have established rules for statement acceptance,
which separate statements from police officers from police confession.

2.5 Trial and Adjudication Mechanism

The Prevention of Money Laundering Act 2002 establishes its adjudication and trial framework
through a methodical system which handles the intricate financial offenses of money
laundering. The PMLA establishes two distinct systems which include its quasi-judicial
property attachment process and its criminal money laundering prosecution process. The
legislation establishes two separate systems which operate as a hybrid system that combines
civil forfeiture with criminal responsibility for the offenses. The initial point needs to explain
how the PMLA process starts with ED investigations which lead to property attachment under
Section 5. The Adjudicating Authority function as the first level of adjudication which receives
all cases after property attachment occurs. The Adjudicating Authority functions as a quasi-
judicial entity that decides whether the attached property connects to money laundering
activities. The organization functions autonomously from the investigation agency while it
must let affected individuals speak before it decides to uphold or cancel the property
attachment.1”

The process at the stage of adjudication is essentially a civil proceeding, and therefore the
standard of proof will differ from that of a criminal trial. The question here is that of
determining whether or not there exists a prima facie case that there exists a linkage between
the property and proceeds of crime. In the former case, it will affirm the attachment made in
pursuance of section 8, and the same shall remain until the conclusion of the criminal
proceedings. In the latter case, however, the order of attachment is liable to be revoked. This
process is very significant insofar as it determines the fate of the property before the completion

16 prevention of Money Laundering Act, No. 15 of 2003, §§ 5-8 (India).
17 Prevention of Money Laundering Act, No. 15 of 2003, § 71 (India).
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of the criminal proceeding.

The Appellate Tribunal will hear appeals based on decisions which the Adjudicating Authority
made after post-adjudication. The tribunal operates as a method to assess both factual matters
and legal issues which provides a system to establish checks and balances. The Tribunal's
decisions will lead to appeals which will take place at the appropriate High Court, thereby
connecting the quasi-judicial system to the complete judicial framework. The entire quasi-
judicial process which we discussed earlier serves as a vital component that promotes fairness
and justice.

The criminal proceeding for money laundering charges exists parallel to the adjudication
process which special courts handle according to section 43 of the PMLA Act. The Central
Government selects special courts through a consultation process with the High Court Chief
Justice, who provides his recommendations about which sessions courts should serve as special
courts. The purpose of this requirement is to guarantee that courts with specialized knowledge
handle cases which involve intricate financial transactions.

It should be noted that one of the distinctive features of the mechanism in place is the
potentiality for simultaneous trial of the predicate offence as well as that of money laundering.
The special court is authorized to try both offences to ensure consistency in its approach and
avoid duplications of efforts. The relationship between the two types of offences, however, has
been a subject of judicial interpretation. It should be observed that there cannot be an offence
of money laundering unless the accused has committed a scheduled offence and proceeds of
crime are generated in the process. The reverse, however, may not necessarily be true.

As already mentioned, a distinctive feature of PMLA is the reversal of burden of proof as
provided in section 24. This places the obligation of proving that the properties concerned are
indeed proceeds of crime on the accused. This is a complete deviation from the general rule in
criminal law that the onus is on the prosecution to prove guilt of the accused beyond all doubt.
The rationale behind this provision is the difficulty involved in tracing illicit transactions.
Critics of this provision argue, however, that it contradicts the presumption of innocence.
Section 45 of the PMLA Act provides stringent provisions for granting of bail in connection
with the money laundering offence. This is in line with the nature of the offence which entails
grave economic consequences. Under this provision, it is incumbent upon the court to be
satisfied with regard to the two conditions set out below: there exist reasonable grounds to
believe that the person is not guilty; and the person is unlikely to commit any offence while
released on bail. These twin conditions constitute an enhanced threshold for bail compared to

ordinary criminal cases.
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The constitutional validity of the provisions in question was challenged in Vijay Madanlal
Choudhary v. Union of India. The Supreme Court upheld the validity of these provisions
including the conditions governing bail. This is because of the serious economic implications
entailed in such offences.1® At the same time, it highlighted the necessity to put in place
procedural measures that would guarantee the prevention of arbitrariness in the actions of the
court.

One of the most important elements of the adjudicatory scheme is confiscation. Under this
procedure, the property used by the accused person for committing acts of money laundering
is confiscated after being convicted. Confiscation is necessary to ensure that the perpetrator of
criminal acts will not gain any profit from his/her actions. It is consistent with the purpose of
the law aimed at stripping criminals of the financial base.

Another element that should be mentioned is the restoration of property to the victims. This
element indicates that there is an evident tendency in the new legislation that shows the
increasing interest of the government in restoring the justice in criminal activities. Indeed, it is
known that the proceeds of crime belong to victims of criminal activities.

At the same time, there are a number of issues that need to be considered when discussing the
operation of the trial and adjudication mechanism introduced in the PMLA. First, the complex
nature of financial evidence may lead to difficulties during the process. Second, it may happen
that different processes in the framework of the trial and adjudication mechanism will interfere
in each other.

To conclude, the PMLA introduced a sophisticated trial and adjudication mechanism to
counteract crimes associated with money laundering. This process is complicated because of a
combination of different processes within one framework. In this way, it guarantees a

comprehensive approach to enforcement.

2.6 Interface with Other Laws

The Prevention of Money Laundering Act, 2002 operates within a complete legal system which
includes all existing criminal laws and regulatory statutes and financial regulations. The
interface between the PMLA and other statutes operates through a complex system which
establishes essential links between money laundering activities and the corresponding predicate
offenses and financial transactions that multiple legal systems regulate. The interface between

both systems requires comprehension because it defines how PMLA operates and its

18 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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enforcement difficulties emerge.

The most important element of this interface connects the PMLA to the Code of Criminal
Procedure, 1973 (CrPC). The PMLA establishes a distinct process for investigations and
prosecutions while the CrPC governs most procedural requirements. The PMLA operates
through trial and evidence and appeal processes which apply with particular modifications. The
PLA designates Special Courts as Sessions Courts which allows the CrPC to maintain its
procedural protections and criminal justice principles through their judicial functions.1®

Yet, there exist certain aspects of application of the PMLA that diverge from the usual practices
in criminal law procedures. First, the powers to effect arrest and conduct searches in the course
of enforcement of the provisions of the PMLA do not conform fully to the respective powers
in the Criminal Procedure Code (CrPC). Second, the provision of reversing burden of proof
and severe bail conditions under the PMLA represent deviations from general principles of
criminal procedure. These factors call for special balancing of interests of enforcement
authorities and of individuals whose freedoms and rights are at stake.

The interaction between the PMLA and substantive criminal laws represents yet another
important issue. According to Section 5 of the PMLA, scheduled offence is defined as one
provided for by other statutes such as the Indian Penal Code, Narcotic Drugs and Psychotropic
Substances Act, or Prevention of Corruption Act, et al. The existence of such an offence is a
precondition for invoking the provisions of the PMLA and makes it an ancillary offence. This
interaction implies certain implications for law-enforcement authorities.

First, since scheduled offences are usually very grave, they ensure that the provisions of the
PMLA will target financial proceeds of serious crimes. On the other hand, this raises a question
concerning possible influence of the decision rendered in a scheduled offence trial upon PMLA
proceedings. Although judicial decisions in this respect seem to vary from case to case, there
appears to be agreement that the two matters, although related, are not always fully dependent.
Also, one may address the connection between the PMLA and other regulatory measures
concerning financial issues. In particular, statutes like the Reserve Bank of India Act, Banking
Regulation Act, and Securities and Exchange Board of India Act are designed to control the
operation of different financial organizations. The PMLA is to be considered as complementing
to the mentioned legislative acts and imposing duties on the reporting entities concerning
record-keeping, customer identification, and reporting suspicious transactions. This system is

supposed to facilitate the implementation of a preventive strategy for combating money

19 Prevention of Money Laundering Act, No. 15 of 2003, §§ 5-8 (India).
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laundering.

The function of the Financial Intelligence Unit — IND (FIU-IND) is crucial to achieving this
goal. The FIU-IND is a central bank in charge of gathering reports on suspicious financial
activity, receiving suspicious transaction reports, and disseminating financial intelligence to
the enforcement authorities. Thus, this unit can be viewed as the best example of cooperation
between regulatory and enforcement policies within the context of AML compliance.
Another interesting point to consider when addressing the interface of PMLA with other
legislation is the connection with foreign exchange laws. In particular, the Foreign Exchange
Management Act, 1999 (FEMA) regulates foreign currency transactions, including promoting
economic activity. One can note that, according to PMLA, the laundering of the proceeds from
violating such regulations will be prosecuted under this act. However, the connection of the
two sets of regulations occurs only if foreign currency is involved.

Thus, in case of cross-border transactions, both PMLA and FEMA may apply. However, it is
important to distinguish between civil liability for violating foreign exchange laws and criminal
liability for the corresponding violations provided by the PMLA.

The interface of PMLA with tax laws should also be mentioned in this context. Usually, there
appear to be issues concerning the handling of undisclosed income that could be regarded as
proceeds of crime. Notwithstanding that tax evasion can sometimes constitute a scheduled
offence, it does not imply applicability of the provisions of the PMLA.

Since financial crimes have now acquired an international character, the interaction of India's
legislation with foreign countries' laws has become very important. This is why the provisions
of the PMLA cover such mechanisms as MLATS and reciprocal arrangements with foreign
jurisdictions. Their purpose is to make the exchange of information more efficient and help
trace laundered funds across the national border.

Finally, judicial interpretation of interaction of the provisions of the PMLA with other laws
should be considered. In this respect, emphasis is placed on the need for harmonious
construction of statutory provisions in order to ensure their consistency with other acts and at
the same time give recognition to the special status of the PMLA.20

The PMLA operates within a complex legal system that connects various criminal laws and
regulatory frameworks and financial regulations. The law enforcement system uses this
connection to enhance its effectiveness by handling all aspects of money laundering which

includes both illegal activities and financial operations. The system establishes enforcement

20 prevention of Money Laundering Act, No. 15 of 2003, § 71 (India).
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duties which require management work to maintain organizational structure and operational
efficiency and fair enforcement practices. The complete understanding of this connection

proves vital for studying how PMLA functions and its various implementation challenges.

CHAPTER 3
INVESTIGATIVE GAPS UNDER PMLA

3.1 Structural and Institutional Challenges

The Prevention of Money Laundering Act 2002 enforcement process operates through a
dedicated institutional system which handles intricate financial criminal activities. The system
has a complete structure, yet multiple structural and institutional problems continue to exist,
which reduce the effectiveness and openness and justice of research work. The challenges
emerge from four main factors which include centralized authority, poor interagency
collaboration, inadequate resources, and technological advancements that continue to develop.
The Enforcement Directorate ED serves as the primary institution which conducts law
enforcement activities through its power to conduct investigations and impose asset seizures
and build criminal cases. The specialized agency control over authority provides organizations
with expert knowledge but creates dangers through its power concentration. The ED serves
three functions as an investigator and a complainant and a quasi-judicial process starter which
creates confusion between different parts of the criminal justice system. The distribution of
power among organizations has created doubts about the existence of effective checks and
controls which particularly affects procedural fairness and accountability.21

A major issue in this regard is the problem of coordination between various agencies
conducting investigations and exercising regulation over money laundering. Money
laundering, being associated with predicate offences, is usually investigated by different
agencies such as the police or CBI or special agencies set up under acts like the Narcotic Drugs
and Psychotropic Substances Act. The ED has jurisdiction over money laundering when a
scheduled offence is committed. However, the investigation of such a predicate offence is
conducted independently, causing complications in the process.

The lack of a centralized database also hinders coordination. While institutions such as the
Financial Intelligence Unit conduct surveillance on financial transactions, coordinate
investigations, and assist in the enforcement of laws related to financial crimes, there may be

lapses in the coordination between FIU-IND and enforcement agencies. For instance, the

21 Prevention of Money Laundering Act, No. 15 of 2003, § 48 (India).
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exchange of information could face several delays due to the procedures involved in sharing
data.

Lack of resources and capacity poses another challenge. The investigation of money laundering
cases involves specific financial and technical skills such as financial analysis, forensic
accounting, and digital forensics. There is usually a dearth of professionals with such
qualifications and skills. As the number of cases rises, the pressure on the resources of law
enforcement bodies becomes intense, resulting in inefficiencies and delays.

In addition, the rapid development of new technologies in the field of finance creates challenges
for the investigation of money laundering. Cryptocurrencies and digital payment platforms
pose serious difficulties to investigators. There is an urgent need for training in the use of the
latest technology tools. However, this does not always occur.

Lastly, the international aspect of money laundering poses problems in terms of institutions'
ability to coordinate their actions with those of agencies from other countries. Foreign law
enforcement bodies' cooperation is required for cross-border investigations. This may create
diplomatic issues as other countries' legal systems do not always provide sufficient protection
for the extradition of offenders. In addition, delays in the exchange of information and
execution of requests are common in mutual legal assistance procedures.

Some of these issues were recognized by the Supreme Court in Vijay Madanlal Choudhary v.
Union of India.22 Such decisions reflect the intricate balance between giving sufficient
authority to the law enforcement agencies to counter financial crimes and respecting the
constitutional requirements.

In summary, while the institutional arrangements under the PMLA are well-designed to tackle
the inherent complexities associated with money laundering activities, it is not without flaws.
The structural issues discussed above relating to excessive power concentration, poor
coordination, limited resources, and independence issues emphasize the need for constant

institutional reforms and improvements.

3.2 Issues in Initiation of Investigation

The process of initiating investigation under the Prevention of Money Laundering Act, 2002
represents a crucial step in the entire investigative process. Unlike ordinary criminal
proceedings where the filing of the First Information Report (FIR) marks the start of

investigation, PMLA provides a unique set of guidelines that revolve around the existence of a

22 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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predicate or scheduled offence. Such characteristics create a host of challenges and issues in
the initiation process.

First, the process of initiating PMLA investigations is highly dependent on the presence of a
scheduled offence. For instance, the ED cannot initiate actions against suspected money
launderers under the PMLA if the suspect has not committed any predicate or scheduled
offence. Such structural limitations expose the investigating agency to many difficulties in
initiating the process. If there are delays or deficiencies in the investigation of the scheduled
offense, the ED will find it challenging to establish the required basis for applying the
provisions of the PMLA.

Second, the threshold requirement of "reason to believe™ poses significant issues and
challenges to the initiation process. According to the PMLA, the concerned department can
initiate proceedings against a suspected money launderer once it has reason to believe that the
person has committed financial crimes. The problem with such thresholds is that it lacks
transparency and is highly subjective. The investigating agency can interpret this requirement
based on their discretion.

Third, there is also the issue of the Enforcement Case Information Report (ECIR) that
resembles the FIR document. While the PMLA does not mandate the ECIR to be provided to
the suspect, it has generated significant debates and controversies. Some experts argue that
such a requirement goes against the principles of procedural fairness and right to know.
However, some courts have validated the practice as long as it complies with the requirements
of the Prevention of Money Laundering Rules, 2002.

Fourth, there is also the timing issue that poses some significant challenges to the initiation
process. In some instances, the ED might initiate the investigation of financial offenses when
the underlying predicate offense is still under investigation. In such circumstances, parallel
investigation could result in contradictory findings and duplicity of efforts. Conversely, if the
process of investigation is delayed, the suspect might dissipate his/her funds before the ED files
a charge.

Fifth, there are also issues relating to the determination of jurisdiction for initiating the
investigation process. Money laundering cases may involve multiple jurisdictions, whether
domestic or international. In such scenarios, determining the appropriate jurisdiction for
initiating the process may pose significant challenges. For instance, it may create jurisdictional
conflicts, which will affect the process of initiating investigation.

In summary, the initiation of investigation process under the PMLA poses several challenges

due to its unique legal framework. Some of the issues include reliance on predicate offenses,
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lack of transparency, jurisdictional issues, and financial intelligence, among others. Therefore,

there is a need to develop clear guidelines for addressing these challenges.

3.3 Procedural Irregularities

The legal system requires procedural integrity as its essential foundation because it ensures that
state authority operates with principles that demand equitable treatment and open operations
and responsible conduct. The Prevention of Money Laundering Act, 2002 has established
multiple investigation procedural issues which raise doubts about proper investigatory
practices. The enforcement practices create rights violations which result in loss of individual
rights while diminishing the authentic operational power of law enforcement agencies.

The main problem with law enforcement stems from their ability to perform search and seizure
operations. The PMLA grants law enforcement agencies authority to conduct searches without
obtaining court approval but this power can result in them using their authority in an arbitrary
manner. The requirement of recording “reason to believe” is intended to act as a safeguard, but
in practice, the adequacy and transparency of such reasons are often questioned.23 Legal
authorities should have the ability to examine search and seizure operations through immediate
judicial supervision. The PMLA gives law enforcement agents the authority to make arrests
which has created multiple legal disputes. The police arrested several suspects without
providing required explanation which violates established arrest procedures. The law mandates
that police must inform suspects about arrest reasons but there is ongoing debate regarding how
much information should be shared and which methods should be used. The strict bail
requirements which prohibit the accused from obtaining their freedom create additional
problems which result from their detention.

The recording of statements which are required by Section 50 of the PMLA creates another
problem. All statements made to ED officials during interrogations become admissible
evidence which courts treat as formal court testimony. The voluntariness of statements made
by individuals who undergo extended police questioning has come under examination. The line
between investigative questioning and coercive practices has become unclear which creates
problems for maintaining the right to avoid self-incrimination.z4

The legal system experiences significant operation problems because of the delays which occur
during adjudication and trial processes. The extended legal proceedings in money laundering

23 Prevention of Money Laundering Act, No. 15 of 2003, § 17 (India).
24 Prevention of Money Laundering Act, No. 15 of 2003, § 50 (India).
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cases result from their complex evidence requirements which involve multiple parties. The
legal system loses its capacity to function properly because of delays which affect the approval
of attachments and the scheduling of trials and the timing of judgments. The accused party
faces difficulties because his assets face confiscation until the court determines his guilt status.
The practice of transparent procedures links directly to the existence of procedural
irregularities. The accused party faces defense preparation difficulties because the ECIR
remains undisclosed and access to investigation records stays restricted. The investigation
process requires certain information to stay confidential, but excessive secrecy creates
problems which compromise natural justice principles.

The absence of standardized procedures results in different operational methods for each case.
The different methods used for searches and statement recordings and case initiations create
disparities which affect how people receive treatment. The absence of detailed procedural
guidelines or oversight mechanisms contributes to this variability.

Judicial intervention has played a crucial role in addressing procedural irregularities. The courts
have established that parties must follow both statutory obligations and constitutional
protections. The Supreme Court confirmed that the PMLA's essential components remained
constitutional, yet the court stressed that all procedural protections needed absolute adherence.
The judiciary functions to prevent investigative authorities from conducting investigations
which result in unfair outcomes through its judicial power.

The system of PMLA procedural irregularities presents a major obstacle which threatens to
disrupt the entire investigative process. The situation needs improved protections which should
establish explicit standards because of current issues related to power abuse and operational
inefficiency and transparency problems which accompany delays. People must protect
themselves from danger through the creation of proper safety measures which establish

appropriate methods for handling their personal information.

3.4 Challenges in Cross-Border Investigations

The transnational nature of money laundering poses one of the biggest hurdles for enforcement
in the context of Prevention of Money Laundering Act, 2002 (PMLA). In contrast to traditional
crimes which are territorial in nature, money laundering operations usually entail the
international movement of illegal finances and proceeds thereof. Layered financial transactions
may be made with an intention to mask the identity of the launderer. Therefore, cooperation of
foreign jurisdictions with domestic law enforcement agencies is essential to address this

transnational crime.
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Firstly, one of the main difficulties in cross-jurisdictional investigations pertains to the matter
of jurisdiction. The determination of the jurisdiction that has the authority to investigate a crime
may involve complex legal analysis because several stages of the process may occur in different
jurisdictions. Thus, for example, the predicate crime may be committed in one country, while
the actual laundering of the proceeds takes place elsewhere. The latter may complicate the issue
and result in delays or failure to conduct an investigation.

Mutual Legal Assistance Treaties (MLATS) play a critical role in the international cooperation
of law enforcement agencies in criminal matters. In the context of PMLA, requests for such
assistance are filed to foreign jurisdictions using MLATS. The Indian law enforcement agency
may thus seek assistance for evidence collection, asset tracing, and the execution of orders.
However, such cooperation may face various complications, including delays in the processing
of requests.25

Another major hurdle that makes it very difficult to conduct a cross-border investigation under
the Prevention of Money Laundering Act (PMLA) is the difference in the legal framework, as
well as the standard of proof in other jurisdictions. Evidence or acts which amount to criminal
offences in one nation might not be considered as criminal offences in other nations. This
creates problems regarding the acceptance and use of the evidence collected by the investigator
from the foreign jurisdiction.

The involvement of offshore financial centres and tax havens poses yet another challenge. Such
jurisdictions usually have stringent confidentiality requirements, which make it hard for the
investigating authorities to get information regarding any financial transaction or beneficial
ownership. Shell companies help offenders keep track of the illicit fund's true owner. In such a
scenario, it becomes exceedingly difficult to investigate the origins and owners of such illegal
money.

With technology, the process of money laundering has become more advanced, making
investigations even more challenging. The use of online banking and cryptocurrency has made
it much easier for the launderer to transfer the illegal money without leaving a trace of such a
transaction in the auditing process. The decentralized system of cryptocurrencies adds to the
difficulty in tracing the financial transaction.

Collaboration with international organizations, such as the Financial Action Task Force
(FATF), helps overcome many hurdles in cross-border investigations under the PMLA.

However, there are various difficulties in the implementation of FATF guidelines across the

% Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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world due to varying national priorities and different institutional capabilities in different
jurisdictions. It is thus imperative for India to develop stronger institutional capacity to deal
with cross-border investigations.

In addition to all these issues, diplomatic relations play a vital role in facilitating such cross-
border investigations. Political and economic relationships between two states will also have a
bearing on the willingness of the foreign government to assist in the investigations in their
jurisdiction. Sometimes, political differences between nations or lack of reciprocity may also
lead to limited or delayed cooperation.

It thus becomes clear that there are numerous challenges that hinder cross-border investigations
under the PMLA. There are various hurdles related to the legal aspects, technology, and even
geopolitics that need to be addressed. The way forward would be to develop greater
institutional capacity to tackle these difficulties.

3.5 Misuse and Allegations of Selective Enforcement

The powers which authorities receive through the Prevention of Money Laundering Act 2002
have faced intense scrutiny because people accuse authorities of misusing those powers and
selectively applying the law. The Act serves to fight against serious financial crimes but there
exist doubts about its actual implementation which leads to results that deviate from its intended
purposes. The concerns about enforcement methods create a situation which forces authorities
to choose between protecting citizen rights and enforcing the law.

The PMLA framework faces major criticism because it gives the Enforcement Directorate (ED)
excessive authority to carry out its operations. The agency possesses extensive powers which
enable it to conduct searches and seizures and make arrests and attach properties without
needing judicial approval before taking action. The government needs these powers to combat
complicated financial crimes but their use without proper protection measures results in
unjustified and excessive enforcement activities.26

Another issue with the PMLA which has been raised several times is related to allegations of
selective enforcement of the law. Such allegations usually refer to a possible use of the act for
the purposes of targeting certain individuals or groups in an unfair way. It should be noted that
in the context of this issue, the independence of the institution of enforcement becomes

relevant. Namely, the ED functions within the administration of the executive branch which

2 prevention of Money Laundering Act, No. 15 of 2003, §§ 5660 (India).
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means that there is no separation of powers in this case.

It should be stated that the possibility of applying the PMLA to situations where the predicate
offense is minor is another issue with the law. Indeed, under the current definitions, many
people who have committed a crime of a much lower scale can become involved in the
proceedings. Thus, in terms of proportionality, such issues also arise when it comes to using
the law.

It is worth mentioning that strict provisions related to bail and reversal of burden of proof can
serve as the ground for claims that PMLA is misused. In particular, the provisions concerning
bail create serious problems for the accused because of the conditions imposed. In the light of
this, the use of the law becomes questionable from the perspective of fairness.

Attachment of property is another controversial provision in this context. In many cases, it
leads to negative outcomes for the accused party, especially in cases where proceedings are
prolonged for a long period of time. Moreover, in some instances, even when the individual is
acquitted from the charges, the consequences of provisional attachment prove to be irreversible.
As far as transparency is concerned, issues related to the non-disclosure of ECIR and lack of
access to investigation records become quite problematic since in most cases, there is a
necessity in confidentiality to achieve the required results. Therefore, in this aspect, there is
room for misuse of powers granted by the PMLA.

Judicial review plays an important role in the discussion of possible misuse in connection with
the PMLA. Namely, the courts have analyzed many decisions and procedures in which powers
of the law were exercised. While in most instances, the court has made clear that sufficient
powers are provided to ensure the effectiveness of the process, the issue of proportionality is
still under consideration.

In Vijay Madanlal Choudhary v. Union of India, it was acknowledged by the Supreme Court
that the provisions of the act do not violate the Constitution.2? Nevertheless, there are debates
concerning the effectiveness of these measures.

Conclusion: There have been claims of misuse and selective implementation of the provisions
of the PMLA. It becomes increasingly difficult to balance between effective implementation
and protecting the individual's rights when dealing with a piece of legislation like the PMLA.
While the PMLA offers strong measures to counter money laundering activities, it should be
enforced on the basis of fairness, transparency, and accountability. It is crucial to deal with

these issues to ensure the achievement of the goals of the PMLA.

27 1d. 8§ 17-19.
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3.6 Judicial Scrutiny of Investigative Powers

It is pertinent to mention here that judicial scrutiny is an important factor that influences the
interpretation and implementation of the Prevention of Money Laundering Act, 2002. The
judiciary serves as the custodian of the constitution and makes sure that any power exercised
under the provisions of this act adheres to the constitutional requirements. In many cases, the
Indian judiciary has had to interpret provisions of the PMLA and resolve various issues related
to validity and implementation of these provisions.

The question of the extent of the investigative powers provided under the PMLA has emerged
as one of the most important ones in judicial scrutiny. The courts have reiterated that while
investigative powers such as search, seizure, and arrest are crucial for the enforcement of the
act, they must be exercised according to the requirements of the statute and other procedures.
The process of recording ‘reason to believe' has been recognized as an important procedure.28
Admissibility of statements recorded under Section 50 is another aspect which courts have
scrutinized. Generally, courts have allowed the admission of these statements in the
proceedings and distinguished them from confessions made by the persons to police officials
according to the general principles of criminal law. The courts, however, have placed emphasis
on the voluntary nature of these statements to avoid any sort of coercion in their collection.
Thus, courts have always taken into account this concern while scrutinizing the statements.
An important aspect examined by courts in terms of the constitutional validity of the PMLA is
the reversal of burden of proof in cases covered under this Act. Courts have tried to examine
whether this provision is constitutionally valid keeping in mind the presumption of innocence
and the requirement of a fair trial in such cases. In light of the difficulty to prove financial
transactions in cases of money laundering, the provision can be seen as reasonable.

Finally, the other aspect extensively scrutinized by courts is the provision regarding the grant
of bail in such cases. Section 45 has faced criticism for imposing very stringent conditions on
grant of bail. Courts have attempted to make sure that this section is interpreted in a way that
takes into account both the gravity of the crime and the constitutional rights of the accused
person.

An important judgment which may serve as a milestone in the case of the jurisprudence of
PMLA is Vijay Madanlal Choudhary v. Union of India. This case has led to upholding the
validity of several provisions under the Act including investigative measures, grant of bail, and

burden of proof. The court has held that this law must be used to combat money laundering as

28 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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a threat to economic stability of the nation.2°

Judicial review functions as an essential system which protects constitutional rights through its
examination of PMLA investigative powers. The judiciary establishes the legal system through
its decisions while protecting against instances of misuse and arbitrary conduct. The system
needs immediate court attention to maintain effective operations while developing standardized

legal principles.

CHAPTER 4
EVIDENTIARY CHALLENGES UNDER PMLA

4.1 Nature of Evidence in Money Laundering Cases

However, it must be pointed out that the evidentiary scheme in this regard is substantially
different from that in ordinary criminal matters. Since money laundering itself does not leave
any traces in terms of physical actions or direct witnesses, the nature of the evidence in question
is quite different. Primarily, the evidence in such cases is primarily associated with
documentation and indirect signs pointing towards involvement in money laundering.
Moreover, with the development of technologies and changes in the structure of transactions
in financial market, more and more evidence has acquired digital character.

Since there is no way to directly witness the act of money laundering, the only way to prove
the fact of its occurrence in the court of law is by means of indirect evidences. It implies that
financial operations should be traced, analyzed and compared in order to find signs of
laundering and its participants. The evidence used in such cases is mostly documentary. The
following types of documents are used as sources of evidential material: bank statements,
transaction history, account ledgers, and auditing reports. Moreover, the evidence can acquire
a circumstantial character. Thus, the evidence in cases related to money laundering implies
complicated investigation process, which results in numerous evidentiary obstacles.

One of the main features of money laundering, which complicates the issue of gathering
evidence, is "layering"”. The process of layering implies that the laundered funds undergo a
number of transactions in order to obscure an audit trail and make funds appear legitimate.
Such processes as transferring funds across accounts or investing in various financial
instruments can be regarded as layering operations. As a result, it becomes hard to prove the
fact of laundering and the person responsible for the operation in question. Therefore,

circumstantial evidence becomes extremely important in proving the case.

29 Prevention of Money Laundering Act, No. 15 of 2003, § 17 (India).
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Since the process of layering involves the use of numerous financial tools, the process of
gathering evidences acquires digital character as well. Emails, electronic record keeping, and
logs can be used to trace financial operations. It must be said that the evidence in question
should meet certain standards of admissibility. For instance, it should be certified and
authenticated. Moreover, the constantly changing character of digital information and its
possible modification require special considerations.

It is known that money laundering is a rather sophisticated process, which is characterized by
complicated operations and financial instruments. In this regard, the use of experts' opinion
becomes especially relevant. Expert witnesses such as forensic accountants, financial analyst,
and others become important elements of evidential process. Their opinion provides additional
evidence as well as assists in analyzing evidential material. On the other hand, the lack of
standardization of methodologies becomes evident.

As has already been stated, money laundering implies the involvement of many persons who
are not directly related to the laundering process itself. It means that transactions may occur in
multiple jurisdictions. Consequently, obtaining evidences from other jurisdictions may become
rather difficult, since cross-border cooperation takes place on a special basis according to
Mutual Legal Assistance Treaties. It must be taken into consideration in the process of
gathering evidences.

As has already been mentioned, the offense of money laundering is based on the presence of
proceeds of crime, i.e. on assets or property which was involved in the criminal operation.
Therefore, the first thing one needs to do in the process of gathering evidence is to identify
whether particular property belongs to proceeds or not. It means that tracing operations will be
rather long-lasting, since the evidence will be spread over the number of transactions. Besides,
laundering implies converting assets, thus it will become even harder to prove this point.

The judicial process plays an important role in developing evidentiary procedure and defining
admissible evidences in cases relating to money laundering. The following decision
demonstrates that the courts are interested in adopting a balanced approach to evidentiary
materials, despite the fact that money laundering differs from other kinds of crimes. In Vijay
Madanlal Choudhary v. Union of India, the Supreme Court considered admissibility of
evidential materials in this particular case.3°

Conclusion

From the above discussion, it can be concluded that the nature of evidence in cases involving

%0 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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money laundering charges in India under the PMLA is complex, indirect, and dependent on
financial documentation and records. There are numerous challenges involved in tracing
money laundering, establishing nexus, and ensuring the admissibility of evidence. Therefore,
there is a need for an appropriate investigative strategy to ensure successful prosecution.

4.2 Burden of Proof and Presumptions

The general principles regarding burden of proof and presumptions in cases governed by the
Prevention of Money Laundering Act, 2002are significantly different from those applicable to
conventional criminal proceedings. Under regular criminal laws, the entire burden of proving
the guilt of the accused lies with the prosecution. The prosecution is required to prove the
charge beyond reasonable doubt, and any reasonable doubt must work in favor of the accused.
However, the PMLA brings certain changes to the principle of burden of proof and presumption
of innocence to make the process easier for the prosecution.

Under Section 24 of the PMLA, the burden of proof can be reversed under certain conditions.
The section mandates that when a person is charged with the offence of money laundering, the
burden of proving that the proceeds of crime are not used for money laundering will lie with
the accused.31

Such an alteration in burden of proof is justified based on the difficult task of proving financial
transactions and tracing criminal proceeds. Often, money launderers use highly advanced
mechanisms for concealing their transactions. Hence, the imposition of the burden on the
accused helps ensure efficient enforcement against money laundering while preventing the
exploitation of any lack of evidence.

Reversing the burden of proof brings about serious questions in terms of its constitutional
validity and proper legal interpretation. As mentioned earlier, the presumption of innocence is
one of the most vital aspects of criminal justice systems. Imposing the burden of proof on the
accused violates such a presumption. Moreover, placing the burden on the accused might be
extremely harsh due to the fact that the accused person should be able to prove that his/her
property is not the product of criminal activity.

Accordingly, courts emphasize that such a provision should not relieve the prosecution of its
duty to provide evidence of proceeds of crime and establish a prima facie case against the
defendant before reversing the burden of proof. This means that the prosecution should first

prove the presence of proceeds of crime and the accused party's involvement in money

31 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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laundering activities. At that point, the burden shifts to the accused.

Apart from burden of proof, some provisions include presumptions. Thus, according to Section
57, a person holding some documents and/or assets automatically assumes an involvement in
money laundering unless otherwise stated. Such presumptions are used in order to overcome
problems of proving intent and knowledge, which are required as necessary elements of the
offense.

In the course of time, the validity of the provision of the PMLA dealing with reversed burden
of proof was thoroughly discussed by the judiciary. For example, Vijay Madanlal Choudhary
v. Union of India provides a good illustration of such judicial review.32 Indeed, the complexity
of money laundering requires the abandonment of traditional principles, provided there is
enough security.

To sum up, rules on the burden of proof and presumption in the PMLA have shifted from
traditional principles in criminal law considerably. Although such rules improve the efficiency
of the enforcement of money laundering laws, there still remain doubts about the balance
between efficiency of the procedures and justice. It is necessary to develop a compromise

solution which would not harm the interests of anyone.

4.3 Admissibility of Statements

Admissibility of statements recorded in the process of investigation is one of the most crucial
issues of the PMLA. As noted before, Section 50 of the act enables the members of the
Enforcement Directorate to exercise powers of a civil court. For instance, they have the right
to summons people, require the production of documents and record statements on oath, which
can be presented as evidence in the process of prosecuting cases of money laundering.

It should be admitted that it is necessary to draw a clear line between statements taken in
accordance with Section 50 of the act and confession made to a police officer in terms of
general criminal law. According to the Indian Evidence Act, confessions to a police officer are
not admissible in the trial procedure. At the same time, statements recorded by ED officers are
not treated as confessions to a police officer because of the fact that ED officials cannot be
treated as such officers.33 Such a differentiation has serious consequences for the admissibility
of statements.

Statements under Section 50 have been admitted by courts on the basis that they are taken

32 Prevention of Money Laundering Act, No. 15 of 2003, § 24 (India).
33 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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during an inquiry and not during police investigations. Proceedings under Section 50 are
considered judicial and therefore any statement recorded thereunder is made on oath. These
two aspects add credibility to the statements. But the classification has come under criticism
due to the coercive powers used during investigation.

It is pertinent to mention that the voluntariness of any statement is key to its admissibility. Any
statement which is made voluntarily and without any pressure, threat, or inducement can be
considered. But in practice, the circumstances surrounding the statement often come under
question. Instances of prolonged interrogation, lack of legal counsel, and the dynamics
involved between the investigator and the individual could undermine the voluntariness of any
statement.

Avrticle 20(3) of the Constitution offers protection against self-incrimination. Individuals cannot
be forced to give testimony against themselves. But in the case of statements made during an
investigation under the PMLA, the extent of application of Article 20(3) is questionable. Courts
have ruled that the protection against self-incrimination would only apply when the individual
is formally charged but not at the earlier stages of the inquiry. However, there could still be
some overlap between the two.

Judicial decisions have had considerable bearing on the matter of the admissibility of
statements under the PMLA. In Vijay Madanlal Choudhary v. Union of India, the Supreme
Court ruled that statements recorded under Section 50 of the PMLA were admissible.34 It seems
that this decision represents the efforts of the judiciary to strike a balance between evidentiary
value of the statement and the protection of basic rights.

Conclusion

In summary, admissibility of statements under the PMLA is a very sensitive matter because it
touches upon both law-making processes and judicial functions. In the absence of a clear legal
regulation, courts cannot avoid interpreting provisions of the Statute. This process is
accompanied by a number of difficulties which require careful consideration. To solve existing

problems and improve the evidentiary process, it will be necessary to take some actions.

4.4 Issues with Documentary and Electronic Evidence
As it was mentioned above, the Prevention of Money Laundering Act, 2002 (PMLA) provides

for special procedures related to evidence. Being a highly specialized Act, it presupposes the

3 Prevention of Money Laundering Act, No. 15 of 2003, § 50 (India).
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use of documentary evidence to prove money laundering. As opposed to other types of crimes
which might involve physical evidence, in money laundering cases investigators rely mainly
on documents, electronic messages, and digital files.

One of the most obvious difficulties with documentation evidence in money laundering cases
is its large scale. It is usually quite hard to sort out thousands of documents to find those that
can serve as evidence. The task becomes even more challenging if documents should be
examined not only in one, but in several locations at once. Therefore, courts face a serious
problem of how to organize the work with documents to extract all the useful information.
Another problem relates to the authenticity and reliability of documents. The fact is that money
laundering is always associated with numerous transactions carried out through corporations.
That is why it can be extremely difficult to distinguish between authentic documents and those
which were forged. Sometimes it happens that documents are stored in other jurisdictions,
which makes it even harder to make sure they are reliable.

The use of electronic evidence is rather challenging because of two factors. First of all,
electronic records are volatile and thus they can easily be deleted or changed. To preserve
electronic evidence, investigators should adhere to certain protocols. Another aspect that
should be mentioned is that electronic documents should conform to the legal requirements for
the evidence. According to the Bhartiya Sakshay Adhiniyam, they should be certified.35
Jurisdiction also emerges as an important factor, particularly when it comes to electronic
evidence. Information concerning the case may be stored on servers located outside the
jurisdiction of the courts, making it challenging to gain access to the same. Moreover, different
jurisdictions have different legal systems that govern the process of accessing data.
International cooperation will always take time and might not yield results.

The use of encryption and anonymity tools is another issue that poses difficulties for the
investigation process. Encrypted communication apps and digital currencies make it easy for
people to hide their activities and identities. It would be possible to track transactions and
collect other forms of information. Technological solutions might help overcome these
obstacles, but they have limitations due to law enforcement problems.

Interpretation of documentary and electronic evidence is another challenge because the process
of collecting financial statements and digital records often involves technical aspects that
require the presence of experts. Judges must seek clarification about these matters from

specialists. The lack of standard approaches and methodologies for collecting and interpreting

% Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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financial and electronic evidence creates additional issues.

Timely collection of evidence is important to avoid loss or modification of the records. In the
case of electronic data, documents can be changed or deleted instantly. This aspect makes it
crucial to act quickly and follow the procedures. Jurisdictional problems, legal requirements,
and other restrictions can interfere with the investigation process and affect the outcome of
cases.

Judicial statements have repeatedly indicated the need to adhere to specific guidelines and
regulations for collecting and analyzing documentary and electronic evidence. Certification
and authentication are critical factors for the admissibility of evidence in court. On the other
hand, judges are also aware of the challenges related to collecting and interpreting such records.
Courts must demonstrate flexibility regarding technological changes.

In summary, documentary and electronic evidence are essential components of prosecutions
under the Prevention of Money-Laundering Act. They have certain characteristics that make it
difficult to collect and interpret information, including authentication, admissibility,

interpretation, and jurisdiction.

4.5 Problems in Proving “Proceeds of Crime”

As per the Prevention of Money Laundering Act, 2002, the concept of 'proceeds of crime' forms
the core component of the offence of money laundering. This element needs to be proved to
bring home the conviction on the accused. It is evident from the facts above that the process of
proving such an element in a criminal case is not an easy task due to several difficulties. The
reasons for the same could be explained as follows.

Firstly, the difficulty arises in establishing the relationship between the property in question
and the underlying criminal activity in a proper manner. The reason is that such a relationship
would require the establishment of the point that the property was acquired or derived directly
or indirectly as a result of committing a scheduled offence. For example, in most cases, the
transaction trail involving several layers of transactions needs to be reconstructed in order to
prove the nexus. As such, the process could turn out to be quite cumbersome for both the
prosecution and the investigating agencies.

Secondly, the technique known as layering is specifically used by offenders to obscure the
source of illegal funds. The funds are passed through several layers before being introduced
into the legal market economy. Hence, it becomes difficult for the investigative agencies to
trace the transaction trail and thus establish the required nexus.

Thirdly, the commingling of illicit proceeds with legitimate income also forms an issue when
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it comes to proving that a particular asset is a proceeds of crime. The fact is that there would
often be no way of distinguishing between the two as far as the whole asset is concerned. The
attachment of equivalent value, however, is provided under certain circumstances.

Fourthly, there is a problem associated with proving a continuous trail of transactions because
of the long period involved. Thus, delays in investigation or documentation could result in an
incomplete transaction trail.

Lastly, as has been discussed above, the burden of proof and the provisions regarding statutory
presumptions need to be taken into consideration by the prosecutor when proceeding towards
proving the element of proceeds of crime.

It should be noted that judicial interpretation of the provisions of the PMLA has shed some
light on the matter. In particular, it could be referred to the case titled 'Vijay Madanlal
Choudhary v. Union of India’ where the Supreme Court highlighted certain issues relating to
the concept of proceeds of crime.3¢

As has been highlighted throughout the paper, proving the proceeds of crime in money
laundering is the most challenging aspect when prosecuting offenders. The complex nature of
transactions involved in money laundering, layering, commingling, and reliance on predicate

offences make proving the crime extremely challenging.

4.6 Role of Expert Evidence

Money laundering cases tend to be technical and complex. Consequently, expert evidence
becomes invaluable in resolving disputes concerning the interpretation of evidence presented
in court. Experts in forensic accounting, finance, and digital forensics offer their knowledge
and insight in interpreting complex financial transactions and related evidence. This way, the
court gets to understand the complexities involved in the proceedings.

One of the critical areas where forensic accounting plays a role is in tracking the trail of
transactions. Experts assist courts in interpreting financial records, detecting any discrepancies,
and tracing the sources of funds and transactions that indicate money laundering.

Experts in forensic accounting are expected to have the skills required for investigating and
analyzing financial statements and records to determine any discrepancies and track funds and
transactional activities. Additionally, experts should be able to reconstruct transaction trails
using financial and other evidence presented before the court. The use of software and analysis

tools to examine volumes of data makes this process easier.

% Indian Evidence Act, No. 1 of 1872, § 65B (India).
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In addition to forensic accountants, digital forensic experts provide their expertise to analyze
electronic evidence. These experts assist the court in verifying the integrity of the evidence
while extracting relevant data. Digital forensic experts also assist in preserving evidence and
providing the necessary information in admissible formats.

However, the use of expert evidence in money laundering cases is not without challenges. For
instance, there is the possibility of conflicting views and opinions from experts regarding the
interpretation of the available data. This may result from the lack of uniform approaches to
analyzing financial and digital data.

Additionally, courts depend on the opinions of experts in reaching decisions concerning the
interpretation of evidence presented in court. Therefore, courts need to be cautious in not
allowing expert testimony to override their responsibility of evaluating evidence.
Qualifications of experts are also another concern. It is necessary to ensure that experts have
the appropriate credentials and experience to provide competent testimony in court. There are

no specific standards and guidelines for accrediting experts in these fields.

4.7 Judicial Trends and Interpretation

Judicial interpretation of provisions related to evidence in the Prevention of Money Laundering
Act, 2002 (PMLA) has undergone a number of changes over the years. Courts play an
important role in interpreting the PMLA, dealing with its ambiguity, and reconciling
conflicting purposes, namely, effective enforcement of the act on one hand and protection of
individual rights on the other. In this regard, judicial decisions regarding provisions related to
evidentiary aspects under the Act reveal how courts try to cope with the issues specific to the
matter.

Firstly, the distinctiveness of money laundering as a crime has been recognized in a number of
court decisions. It was acknowledged that the conventional principles of evidence might not be
sufficient for handling money laundering offences. Courts took a flexible approach to the
examination of circumstantial and documentary evidence in these cases, which still complied
with the requirements for proof in criminal cases.

Secondly, statements recorded under the authority of the statute were also an important subject
of judicial consideration in this context. In general, courts found statements of such kind to be
admissible evidence in the trial of money laundering offences, distinguishing them from police
confessions and stressing the requirement of voluntariness of giving the statement.

Thirdly, the issue of burden of proof and presumptions was also considered in a number of

court decisions. In particular, judicial interpretation confirmed the validity of reverse burden
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provisions contained in Section 17.2 of the Act. At the same time, it was also pointed out that
the prosecution should provide sufficient evidence for a prima facie case.

Fourthly, judicial development concerning the interpretation of the term "proceeds of crime"
was another important aspect of judicial interpretation of PMLA. Courts stressed the need for
proving the existence of a link between property and crime committed in connection with
money laundering. On the other hand, certain difficulties related to the task were also
recognized.

Finally, the decision of the Supreme Court in the case of Vijay Madanlal Choudhary v. Union
of India should be noted in the context of the evolution of jurisprudence of the Prevention of
Money Laundering Act, 2002.37 The judgment has created significant changes which affect
how laws are understood and enforced. The PMLA judicial trends together with their
interpretation show a developing legal system which seeks to solve money laundering problems
while maintaining legal principles. The judicial system plays an essential role in developing
evidentiary standards which will help the Act achieve its goals through fair and equitable

methods.

CHAPTER 5
CONCLUSION AND RECOMMENDATIONS

5.1 Summary of Findings

This dissertation has attempted to critically analyze the investigative gaps and evidentiary
problems arising in connection with the Prevention of Money Laundering Act, 2002 (PMLA).
This dissertation has attempted to make an assessment of both theoretical and practical aspects
of the topic. It is apparent from the findings of this research that although the PMLA is a good
legislation dealing with the problem of money laundering, its effectiveness largely depends
upon the interpretation and implementation of the provisions of the act.

From the theoretical point of view, it may be argued that the nature of crime in relation to
money laundering is complex and evolving. In today’s age of globalization and technological
advancements, money laundering has assumed such dimensions where it goes beyond the
jurisdictional barriers set up by any nation and even becomes difficult to investigate and
prosecute. In order to meet such challenges, the provisions of the PMLA have been drafted
keeping in mind all such considerations.

The legal framework for money laundering as discussed in previous chapters covers various

37 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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aspects including investigation, attachment, adjudication, and prosecution. The institutions of
ED, which serves as the main investigating agency under PMLA, have been created in the Act
to serve the above purpose. It must be noted here that having such a powerful institution under
one roof with inadequate oversight at the outset creates a situation where it is likely to become
difficult to hold the agency accountable.38

Some of the structural issues with regard to investigations that are mentioned in the study
include problems related to insufficient coordination between institutions; delays in
information sharing; limitations arising out of lack of sufficient technical skills and experience;
and resource shortages among others.

The initiation of the investigation procedure in the context of the PMLA poses a number of
specific challenges for those involved in the enforcement of the relevant regulations. Thus, the
reliance on predicate offences constitutes a particular limitation, since any delay or
imperfection in the investigation of predicate crimes has an adverse effect on the launch of
money laundering investigation procedure. In turn, the use of the ECIR document, which is not
mandatorily shared with the accused, raises some doubts regarding procedural fairness.
Various procedural issues, including the problem of using search and seizure powers; the
problem of specifying the reason for conducting particular measures; delays in adjudicating
matters; and uncertainty with regard to the admissibility and voluntariness of the statements
made by suspects are mentioned in the study.

Among the most problematic features of the investigation process under the PMLA, cross-
border investigation must be mentioned specifically because of its special importance. Cross-
border money laundering requires cooperation between various countries, which is complicated
by numerous factors, including different legal traditions, possible procedural delays, and
geopolitical considerations among others.

Among other things, it should be noted that tracing the proceeds of crime in the modern world
involves offshore financial centers and other innovations in financial services that require new
approaches to tracking financial transactions. As a result, cross-border investigation poses
additional challenges for the authorities.

Evidentiary difficulties are a major issue in the context of the PMLA that are extensively
discussed in the study. Specifically, documentary, circumstantial, and digital evidence play an
increasingly prominent role in enforcement cases, which leads to certain challenges in terms of

certification, admissibility, and interpretation. At the same time, tracing and authenticating

®1d.
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financial transactions are becoming more difficult due to technological advances.

Another critical issue in the context of the offense of money laundering under the PMLA is
tracing the proceeds of crime and proving their connection with the committed offenses. In this
context, the problem of commingling funds must be especially emphasized, which significantly
complicates the process of tracing money laundering.

In addition to procedural difficulties, the evidentiary standards established under the PMLA,
including the problem of tracing the money trail, create special requirements for prosecutors,
which increases the evidentiary burden. The fact of reversing the burden of proof also
represents an interesting topic that must be considered separately.

Burden of proof and presumptions constitute another important aspect of enforcement
procedure under the PMLA. The problem of reversing the burden of proof and its implications
is mentioned in the study specifically. Courts try to balance this issue by requiring the
establishment of a prima facie case before reversing the burden of proof.

Judicial interpretation plays an important part in shaping the application of the PMLA to
various facts. For example, in the case of Vijay Madanlal Choudhary v. Union of India, the
Supreme Court upheld the provisions of the Act despite certain procedural issues.3° This ruling
represents the judiciary's efforts to balance between enforcing the law and protecting citizens'
fundamental rights.

The study emphasizes the significance of having an expert witness when handling complicated
financial information and data from computers. Although the inclusion of expert testimony
makes interpreting the information easier, there are also problems with standardizing,
validating, and accessing the data. It is evident that there is a need for proper training and

building capacity for dealing with complex evidence.

Conclusion

It is evident that the study results show that although the Prevention of Money Laundering Act,
2002 presents a comprehensive legislative framework for fighting money laundering, the
effectiveness of the legislation has been undermined by several investigative and evidentiary
challenges. Overcoming the challenges demands a holistic approach that involves legislative,

institutional, and capacity-building measures.

39 Indian Evidence Act, No. 1 of 1872, § 65B (India).
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5.2 Critical Analysis

The critical examination of the Prevention of Money Laundering Act, 2002 shows that there is
an underlying contradiction in trying to meet the objectives of law enforcement and
fundamental rights. Both elements form the backbone of the PMLA, but it is challenging to
find a balance between them. There are several ways through which the contradiction has been
manifested.

One of the main concerns is the excessive powers that have been bestowed upon the
Enforcement Directorate. While specialization is essential in addressing complicated financial
crimes, it poses some risks since there is no independent institution overseeing the body's
activities. Furthermore, the dual function of the ED as both an investigator and a complainant
undermines the integrity of the investigation process.*°

The problem associated with the reversal of the burden of proof in terms of proving the
legitimacy of their assets is also of considerable importance. Although such regulations are
justified by difficulties associated with proving cases of money laundering, they raise
legitimate concerns associated with violating the presumption of innocence principle.

In addition, imposing strict bail conditions can be considered an encroachment on personal
freedoms. Despite the fact that this provision is justified by the severity of cases falling within
the scope of Part Il of the PMLA, there are still questions related to the excessive nature of
such measures and the risk of violating the principle of legality of punishment.

The problem of procedural flaws deserves special attention. The absence of regulatory
provisions for using the powers of search and seizure and for conducting an investigation may
lead to the application of arbitrary actions. Furthermore, it should be noted that in some cases,
authorities do not disclose the content of the ECIR or make a copy of the investigation records
available. This issue is of considerable importance, as it is vital to regulate all aspects of
investigation activities.

Another controversial element of the PMLA is concerned with the use of new types of
evidence. The fact that the prosecution can base its claims on circumstantial or documentary
evidence may cause several problems. First, there is no guarantee that authorities will have
enough evidence, and secondly, it is necessary to have adequate expertise and coordination in
this matter. In addition, the use of electronic documents may also be problematic in terms of
their admissibility.

It should be noted that the use of expert opinions in criminal proceedings may be associated

40 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
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with additional risks, as it increases the complexity of the process. For example, different
experts may give different assessments in terms of determining certain circumstances of the
case. Thus, the issue of selecting an expert is crucial for the proper investigation of cases under
the PMLA.

The definition of "proceeds of crime" used in the PMLA is rather extensive, as it allows law
enforcement agencies to seize any property. However, since it is difficult to establish a
connection between property and the offense committed, there are grounds for concern in terms
of overestimating the authorities' powers in this regard.

As noted above, cases covered under the PMLA can have a transnational character. It means
that it is necessary to conduct cross-border investigations. In practice, this leads to the limitation
of possibilities, which are predetermined by the inability of authorities to apply domestic laws
directly in foreign countries.

Another challenge associated with the use of the PMLA is its misuse, as it is claimed that law
enforcement agencies may conduct an investigation in violation of the established procedure
and for the purpose unrelated to the prevention of money laundering. This situation may affect
the reputation of the law and thus reduce its effectiveness.

Judges' decisions have had a positive effect on the operation of the PMLA, and one of the most
important cases was decided in the case of Vijay Madanlal Choudhary v. Union of India.4
Nevertheless, it should be noted that the efficacy of judicial oversight is determined by the
timely and regular interference into the process of investigating cases under the PMLA as well
as by the elaboration of coherent legal doctrines on the issue. From the standpoint of policy,
the present analysis calls for a balanced approach, whereby the strengthening of enforcement
capacity and increasing accountability can co-exist with such factors as enhanced transparency
and institutional capacity building. Protection of human rights is also vitally important.

To sum up, the critical examination of the Prevention of Money Laundering Act, 2002 (PMLA)
reveals some strengths of the legal statute as well as various shortcomings associated with its
investigation and enforcement processes. It is apparent that the law faces certain limitations
that impede the proper achievement of its objectives. In order to address the identified
difficulties, one needs to apply a multidimensional strategy focused on both enforcement and
the protection of individuals' rights.

“d.
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5.3 Recommendations for Reform

The analysis conducted in previous chapters proves that despite being a comprehensive and
dynamic legislation, the Prevention of Money Laundering Act, 2002 (PMLA) faces certain
investigative and evidentiary restrictions. In order to address the identified limitations and
increase the effectiveness of enforcement practices, it is necessary to introduce appropriate
reforms to ensure compliance of the legal procedures with the principles of constitutionalism.
The reforms in the field must cover multiple aspects, namely legislative amendments,
institutional changes, procedural innovations, and technology application.

One of the aspects which needs to be revised is the institutional dimension of PMLA, especially
in terms of how the Enforcement Directorate functions. While specialization of the ED in
matters related to complex money laundering cases is essential, one should pay attention to
such issues as concentration of power and independence from outside influence.
Implementation of statutory safeguards in favor of operational independence will enhance
accountability and credibility of the process. Periodic audits and grievance redressal facilities
should also be introduced.*2

Another reform that is significant in tackling money laundering involves coordination among
agencies. The fragmentation of investigations with separate agencies dealing with predicate
offences and money laundering aspects individually poses a challenge due to inefficiency and
delay. Development of an integrated approach in the conduct of investigation aided by central
databases and real-time information-sharing will significantly improve enforcement. The
Financial Intelligence Unit can actively participate in the coordination of agencies.

There is a need to amend certain provisions of the law which lack clear legislative definition
to facilitate effective enforcement of the act. Terms like ‘proceeds of crime’, 'reason to believe',
and 'involvement in money laundering' require legislative clarity to enhance their interpretation
and application. Amendment of overly wide sections of the act to narrow their scope without
undermining enforcement will help in preventing abuse and litigation. There is a need to
reconsider the definition of scheduled offences.

Procedural reforms in the law will help fill some of the gaps in investigative mechanisms and
ensure consistency of enforcement procedures. For example, formulation of guidelines for
exercising powers of search, seizure, and arrests will ensure that such actions are not exercised
arbitrarily. Recording of reasons for such acts and subsequent judicial review is a way of

safeguarding these procedures. The problem of non-disclosure of the report from the

42 prevention of Money Laundering Act, No. 15 of 2003, § 48 (India).
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Enforcement Case Information Report can be overcome through limited disclosure that allows
the suspect to know the grounds for the investigation.

The evidentiary regime requires reforms especially in relation to documentary and electronic
evidence. Simplification of the conditions for admissibility of electronic evidence and
provision for prevention of tampering will significantly improve the effectiveness of
enforcement proceedings. Standardized procedures for collection, analysis, and protection of
digital evidence will facilitate proper use of the evidence. Technological improvements and
training of investigators in digital evidence will enhance enforcement.

There is a need for capacity enhancement for enforcement of the anti-money laundering laws.
Effective investigating and prosecution of money laundering cases require special expertise in
financial analysis, forensic accounting, and digital investigation. Regular training of
enforcement officers on these issues through collaboration with international organizations will
be crucial for improvement of their competence. This can be achieved by establishing
specialized units within the enforcement agencies.

There is a need for balance between enforcement measures and protection of individual rights
under the constitution. This is particularly so when considering amendments to provisions
concerning the burden of proof and imposition of restrictive bail conditions. While there is
need for strict measures in combating economic offences, the measures should respect
constitutional guarantees. Such reforms include mandatory review of detention and attachment
orders.

International cooperation is another reform area for effective enforcement of the act. This
involves entering into bilateral and multilateral agreements, harmonizing legal frameworks
with other jurisdictions, and incorporation of best practices. Participation in international
forums will help in keeping abreast of new developments and trends in the field. Observance
of standards laid down by international bodies like FATF will also help in the same way.*3
Transparency and accountability are indispensable parts of reform. Open reporting of
enforcement statistics, guidelines, and SOP would improve transparency and lower the
perception of arbitrariness. Establishment of oversight bodies for monitoring and evaluating
the application of powers conferred by the PMLA would contribute to accountability.

In summary, the proposed reforms focus on finding a balance between the enforcement and

compliance dimensions of the PMLA. Addressing the challenges identified above would

3 Financial Action Task Force, International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation (2012).
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improve the enforcement capacity of the Act.

5.4 Need for Judicial Clarity

Judicial interpretation has played an important role in shaping the application of the Prevention
of Money Laundering Act, 2002. It is through case law that many ambiguities and issues
relating to enforcement have been addressed. However, the complexity of the law and the
evolving nature of the offences have posed challenges that require judicial clarity.

The relationship between the predicate offence and the offence of money laundering is one of
the areas that require clarification. It is settled that there must be a scheduled offence before
proceedings under the PMLA can commence. However, the question remains whether the
result of the predicate offence affects money laundering. Divergent interpretations have created
uncertainty, especially when the accused is acquitted of the predicate offence but proceedings
under the PMLA continue.

Secondly, the scope of "proceeds of crime” is an area that needs further clarification. The
definition of proceeds of crime under the Act is broad and has been subject to different
interpretations. Clarification on the meaning of "indirect proceeds of crime"” and "equivalent
value" would eliminate the current confusion and promote consistency.

The third area that requires judicial clarification is the burden of proof and presumptions. Even
though courts have confirmed the validity of reverse burden of proof, there is still room for
elaborating on the procedure of proving the guilt of the accused beyond reasonable doubt. This
is necessary to avoid undermining the principle of presumption of innocence.

Finally, the admissibility of statements recorded under statutory powers is an aspect that
deserves judicial intervention. Although courts have declared that these statements are
admissible, there are concerns about their voluntariness and infringement of the right against

self-incrimination.

Vijay Madanlal Choudhary v. Union of India

The landmark ruling in Vijay Madanlal Choudhary v. Union of India represents an important
milestone in the evolution of the PMLA. First, it confirmed the constitutionality of the major
provisions of the Act. Second, it highlighted the importance of procedural protections for
safeguarding fundamental rights. However, some aspects of the judgment remain unclear.
First, the Supreme Court did not specify what measures should be adopted to minimize risks
associated with reverse burden of proof. As a result, courts face challenges in striking a balance

between the constitutional validity of provisions and protecting fundamental rights. In addition,
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the Supreme Court did not elaborate on the specific guarantees required by Article 20(3).
Therefore, judges are often uncertain about how to address the challenges posed by reverse
burden of proof.

Judicial clarity is needed in procedural aspects of the PMLA such as search and seizure,
disclosure of ECIR, and bail conditions. For example, courts have divergent views on the
requirements for grant of bail. This issue calls for judicial guidance to clarify the criteria for
grant of bail and ensure uniformity of practice.

Clarification on the use of the term "informed person" is required to promote consistency in
interpretation of the Act. For instance, the meaning of this term was a source of dispute in
Karamjeet Singh Gill v. Union of India. The Supreme Court provided a narrow interpretation,
holding that only police personnel and lawyers are qualified as informed persons. On the
contrary, some High Courts interpreted this term broadly to include other individuals.

In addition, judicial clarity is essential for resolving ambiguities regarding the scope of Section
17. For example, the requirement of informing the accused may pose problems in cases
involving large networks of conspirators. In addition, it is difficult to determine whether the
requirement of giving information violates the right against self-incrimination.

The need for judicial clarity under the PMLA arises due to the complexity of the law and the
changing nature of financial crimes. Judicial interventions aimed at clarifying key provisions
of the Act are essential for ensuring balance between the enforcement and compliance
dimensions of the PMLA.

5.5 Comparative Insights

A comparative analysis of anti-money laundering (AML) frameworks across jurisdictions
provides valuable insights into best practices and potential areas of reform for India. The
Prevention of Money Laundering Act 2002 establishes international standards as its main
framework but requires examination of international practices to discover existing deficiencies
and improvement opportunities. The Financial Action Task Force (FATF) established its set of
recommendations which serve as the primary global standard that countries use to build their
anti-money laundering (AML) regulations. The recommendations require countries to identify
and assess risks before they can allocate resources for their AML enforcement activities which
they must follow according to the requirements of the recommendations. The risk-based

approach enables organizations to allocate their resources more effectively while also
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improving their enforcement capabilities.*4

In jurisdictions such as the United Kingdom and the United States, AML regimes provide a
sound framework for safeguarding individual rights along with enforcement. For example,
judicial oversight of investigatory powers, proper procedure, and transparency in the
enforcement of these regimes are some features of their respective systems which add to their
effectiveness. The existence of financial courts and specialized investigating units increases its
effectiveness.

The AML directives by the European Union constitute another good example of effective AML
policies. These directives place emphasis on transparency especially with respect to corporate
structures and beneficial ownership. The introduction of centralized registers for beneficial
ownership has greatly facilitated efforts aimed at identifying the actual owners of funds and
assets involved in money laundering operations.

However, in some jurisdictions the emphasis of the AML policy is on the enforcement rather
than on the protection of individual rights. In such jurisdictions, enhanced surveillance and
investigatory powers have resulted in effective enforcement but also have raised questions
about privacy and civil liberties.

Another important feature of an effective AML regime is international cooperation.
Cooperation is a must in dealing with transnational money laundering operations since such a
regime requires a proper mechanism for exchange of information. Jurisdictions with a sound
system of information exchange and mutual assistance are better equipped to deal with such
crimes.

Technology plays a significant role in enforcement of AML regulations. The advancements in
big data, artificial intelligence, blockchain analysis, among others, are helpful in tracing and
investigating money laundering crimes. The integration of technology within the Indian
framework will help in detecting trends and transactions related to money laundering.

The comparative insights provided above show that well-equipped investigative and judicial
staffs play an important role in the process of investigating money laundering offenses. Thus,
efforts should be made in India to ensure that proper investment is made in education and
training.

To conclude, the insights drawn above from other jurisdictions show that the PMLA Act of
India provides a solid base for combatting money laundering crime. It also shows that there is

room for improvement with regard to various features of the act.

44 Financial Action Task Force, The FATF Recommendations (2012).
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5.6 Scope for Future Research

As seen from the analysis of the gap and challenges of evidences in relation to the Prevention
of Money Laundering Act, 2002 (PMLA), the legal landscape regarding the issue changes
rather rapidly due to constant innovations and advances in financial systems and technologies
as well as the creation of the corresponding regulatory framework worldwide. Though the
current work has attempted to conduct a comprehensive assessment of evidentiary issues, it
also identified certain aspects that may need further scholarly consideration. Indeed, there is
plenty of room for future research as far as money laundering is concerned.

First of all, technology itself may become the subject of research in relation to money
laundering issues. The emergence of cryptocurrencies and blockchain technologies as well as
decentralized finance (DeFi) creates quite novel ways for money launderers. Indeed, they
provide anonymity and are not governed by the same regulations as fiat currencies. Thus, future
research may consider the efficiency of existing legal acts in terms of regulating digital assets
as well as the development of new approaches to doing so.

Next, the topic that deserves attention is related to the operation of investigatory mechanisms
established by the law in question. Though this dissertation has already pointed out certain
problems, further research should be conducted on the matter, in particular in the form of
fieldwork. For example, research may involve the duration of investigations and their outcome,
the pattern of recovering assets, etc. This will allow identifying systemic issues that are in place
and suggest solutions based on the gathered information.

Another topic for future research is the operation and regulation of the Enforcement Directorate
(ED) as such. The matter is that the institution faces numerous accusations, which suggests that
its independence as well as the mechanism of accountability and supervision require thorough
study. In addition, comparative studies may help reveal some best practices in dealing with the
agency in question.

Furthermore, evidentiary issues in relation to the utilization of advanced technologies are
another promising topic of further study in terms of the PMLA. Thus, the topic that comes to
mind first is that of the use of electronic evidence, artificial intelligence in the process of data
processing as well as forensics in tracing financial transactions. The development of standards
for dealing with such evidence may prove to be rather important as well.

Moreover, future research may be dedicated to the interpretation of certain legal concepts in
relation to money laundering. For instance, one of them is the notion of "proceeds of crime".
There may be many complex issues here, e.g., in cases where the funds have been commingled,

the property belongs indirectly or when the transaction is international. Therefore, comparisons
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with the laws of other countries can reveal various approaches that can be applied in India.
Next, the problem of the infringement of individual rights in the process of combating money
laundering is one that deserves consideration. For example, reverse burden of proof provisions,
strict bail provisions, etc., can infringe on certain rights of people involved in criminal
proceedings under the PMLA. Accordingly, research aimed at revealing the effects on such
people, as well as their experience, is rather essential for improving this sphere of law.
Finally, the problem of the international dimension of money laundering requires attention. As
noted before, this phenomenon involves actions performed across countries, and therefore,
collaboration is necessary for its effective prevention and punishment. In turn, this means that
mechanisms such as mutual legal assistance, information exchange, and the involvement of
international organizations, including FATF, in the process should be thoroughly examined.45
The inclusion of a multidisciplinary approach to the examination of the problem of money
laundering can enhance our understanding of its complexity. Economics, technology, public
policy, and even criminology might prove helpful. Thus, future research can consider various
aspects related to money laundering, including its consequences for the financial market or
offender motivation. Training and capacity-building efforts constitute a valuable avenue to
pursue in the process of improving enforcement outcomes. Such initiatives can ensure greater
competence among the key actors involved in the process, namely law enforcement officials,
prosecutors, and judges. Moreover, it will allow for analyzing the effectiveness of various
trainings aimed at raising awareness of the relevant parties and identifying any potential gaps
in terms of skills and knowledge.

The importance of the active involvement of financial institutions in the fight against money
laundering should also not be disregarded by scholars interested in the phenomenon under
discussion. In particular, the implementation of effective strategies such as Know Your
Customer norms, suspicious transaction reporting, etc., should be explored in detail to
determine which measures can be improved. At the same time, the need to maintain some
balance between effective enforcement and the efficient operation of organizations cannot be
overlooked.

Finally, it may prove beneficial to look into the opportunities provided by various innovations,
including those related to artificial intelligence. The introduction of such tools may help law

enforcement agencies detect suspicious transactions, analyze a larger body of evidence, etc.

45 Financial Action Task Force, International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation (2012).
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Nevertheless, the utilization of such innovations will require addressing various legal and
ethical concerns and making sure that individuals' rights are not violated in the process.

Thus, the scope of future research in the domain of money laundering and its prevention is
extremely wide. It can involve many interesting areas and help us come up with new solutions

to deal with this ever-evolving problem.

5.7 Concluding Remarks

The in-depth analysis carried out in this dissertation provides insight into the complexity and
importance of the legal framework regulating money laundering in India. The Prevention of
Money Laundering Act, 2002 is a crucial legal tool that targets one of the most sophisticated
types of economic crime. It is noteworthy that, according to the results obtained during the
analysis, the effectiveness of the framework depends on both its provisions and its practical
application.

The review of the nature of money laundering demonstrates that the problem is complex, being
associated with both financial crime, transnational operations, and innovations in technology.
It should be pointed out that the development of money laundering through time shows the
adaptability of criminals and enforcement challenges. Therefore, the legal framework needs to
be dynamic and flexible.

The analysis of the legal framework of money laundering shows that the Prevention of Money
Laundering Act, 2002 is a complete legal tool providing for the process of investigation, asset
seizure, decision-making, and criminal prosecution. The critical institution involved in the
process is the Enforcement Directorate (ED). However, it is noteworthy that there are
significant concerns associated with the excessive delegation of power to the agency.¢

The report reveals a number of investigative gaps that impact both the efficacy and fairness of
enforcement. First, structural limitations, which include insufficient coordination between
agencies, inadequate resources, and lack of technology, make investigation difficult. Second,
procedural problems, including those pertaining to search, seizure, arrest, and openness of
proceedings, also make the process of investigation difficult. Third, the dependency on
predicate offenses and complications of cross-border investigation also increase difficulties in
effective investigation.

Evidentiary challenges are at the center of this analysis. Indeed, the use of documentary,

circumstantial, and digital evidence is dictated by the peculiarity of money laundering;

46 prevention of Money Laundering Act, No. 15 of 2003, § 48 (India).
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however, this poses certain problems associated with the authenticity, admissibility, and
interpretation of this evidence. Finally, one of the most difficult evidentiary problems faced by
investigators is the need to prove "proceeds of crime," especially when dealing with layered
transactions and commingled money.

It should be acknowledged that the provisions dealing with burden of proof and presumption
have fundamentally changed the criminal law. On the one hand, they are very effective in
increasing the effectiveness of enforcement efforts; however, on the other hand, they generate
important concerns regarding the balance of interests. First, bail provisions are rather strict, and
secondly, all statements taken under statutory powers may be admitted into evidence.

Finally, it must be noted that judicial decisions have significantly influenced the
implementation of the provisions of the PMLA. One of the landmark cases was Vijay Madanlal
Choudhary v. Union of India.#” The court decision shows how courts try to find a middle way
between fighting money laundering and safeguarding essential human rights. The law keeps
changing so judges need to keep working on judicial matters because new issues and legal
uncertainties keep arising. The research demonstrates how comparative research helps
researchers study the PMLA strengths and weaknesses. The examination of different methods
used by other countries and international organizations including the Financial Action Task
Force (FATF) provides important information that will drive needed changes. The
implementation of best practices which include risk-based methods and transparency protocols
and technological systems will improve the Indian AML system. 48

Consequently, it is imperative that the recommendations offered herein take into account the
need to develop a holistic and balanced approach to reform. Building institutions, improving
transparency, and ensuring accountability will go a long way toward making the legal
framework effective. On the other hand, the protection of individual rights and the application
of constitutional principles should not be overlooked in efforts to improve and sustain the
integrity of the system.

The future of AML efforts is closely related to innovation and development of technologies.
As financial operations continue changing in terms of nature, the legal framework needs to
evolve to deal with new challenges in terms of money laundering enforcement. Technology
adoption, development of digital forensics, and international cooperation can help ensure that

such changes are implemented successfully and timely.

47 Vijay Madanlal Choudhary v. Union of India, (2022) 10 S.C.C. 386 (India).
“8 Financial Action Task Force, The FATF Recommendations (2012).
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Ultimately, for the framework to be effective, there is a need for striking the right balance
between enforcement efforts and justice. The importance of combating the crime cannot be
underestimated; however, such efforts need to be made while upholding all constitutional
principles. The identified challenges are certainly serious, but they can be addressed effectively

through coordinated action.

Conclusion

Money Laundering Prevention Act is a landmark in the history of anti-money laundering
regulations in India. This document sets out important principles for preventing, detecting,
investigating, and prosecuting money laundering cases. However, as the paper has argued,
there is still much work to be done, especially when it comes to strengthening the evidentiary
basis for the prosecution.
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