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ABOUT WHITE BLACK LEGAL

White Black Legal — The Law Journal is an open-access, peer-reviewed, and refereed legal
journal established to provide a scholarly platform for the examination and discussion of
contemporary legal issues. The journal is dedicated to encouraging rigorous legal research,

critical analysis, and informed academic discourse across diverse fields of law.

The journal invites contributions from law students, researchers, academicians, legal
practitioners, and policy scholars. By facilitating engagement between emerging scholars and
experienced legal professionals, White Black Legal seeks to bridge theoretical legal research
with practical, institutional, and societal perspectives.

In a rapidly evolving social, economic, and technological environment, the journal endeavours
to examine the changing role of law and its impact on governance, justice systems, and society.
White Black Legal remains committed to academic integrity, ethical research practices, and the

dissemination of accessible legal scholarship to a global readership.
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AIM & SCOPE

The aim of White Black Legal — The Law Journal is to promote excellence in legal research
and to provide a credible academic forum for the analysis, discussion, and advancement of
contemporary legal issues. The journal encourages original, analytical, and well-researched

contributions that add substantive value to legal scholarship.

The journal publishes scholarly works examining doctrinal, theoretical, empirical, and
interdisciplinary perspectives of law. Submissions are welcomed from academicians, legal
professionals, researchers, scholars, and students who demonstrate intellectual rigour,

analytical clarity, and relevance to current legal and policy developments.

The scope of the journal includes, but is not limited to:
e Constitutional and Administrative Law
e Criminal Law and Criminal Justice
e Corporate, Commercial, and Business Laws
e Intellectual Property and Technology Law
e International Law and Human Rights
e Environmental and Sustainable Development Law
e Cyber Law, Artificial Intelligence, and Emerging Technologies

e Family Law, Labour Law, and Social Justice Studies

The journal accepts original research articles, case comments, legislative and policy analyses,
book reviews, and interdisciplinary studies addressing legal issues at national and international
levels. All submissions are subject to a rigorous double-blind peer-review process to ensure

academic quality, originality, and relevance.

Through its publications, White Black Legal — The Law Journal seeks to foster critical legal
thinking and contribute to the development of law as an instrument of justice, governance, and
social progress, while expressly disclaiming responsibility for the application or misuse of

published content.
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CHAPTER-3
JUDICIARY AS THE GUARDIAN OF DEMOCRATIC VALUES

The judic. iary pla ysa central role in safegu. arding democ.ratic val.ues in Ind. ia by ensu.ring

that the princ. iples of the Consti. tution are uph. eld in both let. ter and spirit. In a
democ.racy, pow. er is distri. buted amo. ng the legisl. ature, the execu.tive, and the judic.iary,
with each org. an functi. oning wit hin defi. ned lim. its. The judic. iary acts as the sent inel of
this bala nce, preve. nting any arbit rary use of pow. er and ensu.ring that the gover. nment
oper.ates in accor. dance with the rule of law. By interp. reting and enfor.cing constitutional
provisions, cou. rts main. tain the integ. rity of democ.ratic instit utions and prot.ect the rig.
hts of citi. zens agai.nst exce.sses of the Sta. te.

One of the key ways the judic. iary upho. Ids democ.racy is thro.ugh the prote.ction of fundam.
ental rig.hts. Articles 32 and 226 empo.wer the Supreme Court and High Cou.rts to
inter.vene when individual liber. ties are threa tened, allo. wing citi. zens to challenge unla. wful
acti. ons of the Sta. te. By provi. ding a for. um for redre. ssal, the judic. iary ensures that citi. zens
have meaningful acc. ess to just ice. This role not only prot.ects indiv. idual free.doms but also
reinf.orces the princ. iple that the Sta. te is accoun.table to the peo.ple, a cornerstone of

democ.ratic gover.nance.

The judic. iary also streng.thens democracy by enfor cing che. cks and balances on
legisl.ative and execu. tive acti. ons. Thro. ugh judi. cial rev. iew, cou. rts exam. ine whet her
laws and policies conf. orm to constit utional stand. ards, thereby preve. nting majori. tarian exce.
sses that cou. Id under. mine mino. rity rig. hts or the bas. ic struc. ture of the Consti. tution.
Landmark cas. es such as Kesavananda Bhar.ati v. Sta. te of Ker. ala and Mine. rva Mil. Is v.
Union of Ind. ia illus. trate how the judiciary inter.venes to pres.erve the fundam. ental princ.
iples of democ.racy, including equa lity, separ. ation of pow.ers, and the supremacy of the

Consti. tution.

114, Judicial account ability mechanisms.
115. Media tri.al and judicial indepe. ndence.
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Another impor. tant func. tion of the judic. iary in a democ.ratic soci. ety is ensu.ring transp.
arency and account ability in pub. lic adminis. tration. Cou.rts scrut inise adminis. trative acti.
ons to ensure they are reaso. nable, law.ful, and free from arbitra riness. Wri. ts such as
mand.amus and certi.orari empo. wer cou. rts to com. pel author. ities to perf. orm the. ir leg. al
dut ies or corr. ect unla wful acti. ons. This overs. ight hel. ps prev.ent mis. use of execu.tive
pow. er and prom.otes good gover.nance, reinfo.rcing pub. lic confidence in democ.ratic

instit utions.

The judic. iary also pla ysa vit. al role in uphol. ding the democ. ratic proc. ess its. elf, partic. ularly
thro. ugh the prote. ction of free and fair elect ions. By adjudi. cating elect oral disp. utes and ensu.
ring compl. iance with elec. tion laws, the cou. rts pres. erve the legit imacy of represe ntative
instit utions. The judg. ment in Ind. ira Gan.dhi v. Raj Nar.ain, for exam.ple, demons. trated
the judic. iary’s willin. gness to act decis.ively to prot.ect electoral integ.rity, show.ing that
democ.ratic authority derives from law.ful and fair processes rat. her than mere political

pow er.

In concl. usion, the judic. iary ser. ves as the guar. dian of democ. ratic val. ues by uphol. ding
constitutional supre. macy, prote.cting fundam. ental rig. hts, and ensu.ring account. ability
and transp. arency in gover.nance. Its interve. ntions pres.erve the bala. nce of pow. er amo.
ng the org. ans of the Sta. te and prev.ent arbitrary or unconsti. tutional acti. ons. By enfor.
cing the rule of law and defen. ding the princ. iples of equa. lity, libe. rty, and just ice, the judic.
iary streng. thens democ. racy in Ind. ia, ensu. ring that it rema. ins resil. ient, inclu.sive, and

respo.nsive to the nee.ds of its citi. zens.

3.1  Constitutional Role of Judiciary in Democracy

The judic. iary occu. pies a pivo. tal posi. tion in Ind. ia’s democ. ratic frame. work as the custo.
dian of the Consti. tution and the prote. ctor of the rule of law. Its constit utional role exte. nds
bey. ond mere disp. ute resol. ution, encomp. assing the enforc.ement of fundam. ental rig.hts,

interpr. etation of laws, and mainte. nance of the bala.nce of pow.er among the Sta. te’s

org.ans.
116. Imp. act of social media on cou. rts.
117. Judicial review and good gover. nance.
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By exerc. ising the se funct ions, the judiciary ensu. res that democracy oper. ates
accor.ding to constit utional princ. iples rat her than arbit rary decis. ions or majori. tarian impu.
Ises. This institu. tional role mak. es the judic. iary indispe. nsable for prese.rving democ. ratic
gover. nance in a dive.rse and plural. istic soci. ety like Ind. ia.

One of the core constitutional rol. es of the judic.iary is to uph. old the supre.macy of the Consti.
tution. Thro. ugh judi. cial rev. iew, courts can exam. ine the vali. dity of legislative enact ments
and execu. tive acti. ons, ensu. ring they conf. orm to constit utional norms. This autho. rity prev.
ents encroa chment on fundam. ental rig. hts, maint. ains the separ.ation of pow.ers, and
safeg.uards the bas. ic struc. ture of the Consti. tution. Land.mark judgm. ents, such as
Kesava.nanda Bhar.ati v. Sta te of Ker.ala, exemp. lify how the judic. iary enfo. rces constit
utional lim. its on parliam. entary and execu. tive authority, ther. eby reinfo. rcing democ.ratic

account ability.

The judic. iary also funct ions as the prote. ctor of fundam. ental rig. hts, whi. ch are essen. tial for
susta. ining a democ.ratic soci.ety. Arti.cles 32 and 226 empo.wer citi.zens to appr.oach the
Supr.eme Cou. rt and High Courts dire. ctly when the. ir rig.hts are threa. tened. This constit
utional safeg.uard ensu.res that indiv. idual liber. ties, such as free. dom of spe. ech, equa lity, and
life and pers. onal libe. rty, are effect ively enfo. rced. By providing mecha. nisms for redre.
ssal, the judic. iary empo. wers citi. zens and prev.ents arbit rary acti. ons by the Sta. te, ther.

eby foste. ring pub.lic tru. st in democ. ratic instit utions.

Anot her impor. tant constit utional role of the judic. iary is to act as a medi. ator in federal disp.
utes and confl.icts betw.een diffe.rent org.ans of the gover.nment. Arti. cles 131, 136, and 137
give the Supr.eme Cou. rt orig. inal and appel. late jurisd. iction in matt ers invol. ving the Uni.
on and the Sta. tes, help. ing to main. tain the fede.ral bala.nce. This oversight ensu.res that
gover.nance is not domin. ated by one autho. rity and that the princ. iples of cooper ative feder.
alism are respe.cted, contri. buting to polit. ical stabi. lity and democratic conti.nuity.

118. Environ. mental jurispr. udence cases.
119. NGT and judi. cial overs. ight.
120. For. est conser. vation cases.
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The judic. iary also guara. ntees account. ability and transp. arency in adminis, tration by
reviewing the acti. ons of execu.tive authorities. Wri. ts such as mand.amus, prohib. ition,
and certi.orari empo.wer courts to corr. ect adminis. trative exce. sses and ensure that pub. lic
offic. ials act wit hin the lim. its of the law. This func. tion reinf. orces the princ. iple that in a democ.
racy, pow. er is exerc. ised for pub. lic welf. are and not pers.onal or arbitrary advan.tage, mak.ing

gover.nance more accoun.table and citi.zen-centric.

In esse. nce, the constit utional role of the judic.iary in a democ. racy is multi-di. mensional: it
enfo.rces the supre.macy of the Consti. tution, prot.ects fundam. ental rig. hts, maint.ains che.
cks and bala. nces amo. ng the org.ans of the Sta. te, and ensu.res account. ability in
gover.nance. By perfo. rming the. se funct ions, the judic. iary not only upho. Ids the rule of law
but also streng. thens democ. ratic instit utions, ensuring that Ind. ia’s democ. racy remains resil

ient, inclu. sive, and fait hful to its constit utional ide. als.

3.2 Independence of Judiciary as a Pillar of Democracy

The indepe ndence of the judic. iary is a corner. stone of a functi. oning demac. racy, ensu. ring
that just ice is deliv. ered impart. ially and with.out influ. ence from the legisl ature, execu.tive,
or oth. er political for. ces. In Ind. ia, the Consti. tution guarantees judi. cial indepe. ndence thro.
ugh a combin. ation of struc. tural safeg. uards, proce. dural nor. ms, and funct. ional auto. nomy.
This indepe. ndence enab. les courts to act as impar.tial arbi. ters, prote. cting the Consti. tution
and democ.ratic princ.iples agai.nst arbit. rary or unconsti. tutional acti. ons by oth. er org. ans of
the Sta. te. With, out an indepe. ndent judic. iary, the bala nce of pow. er in a democ.racy wou.
Id be compro. mised, and citi.zens’ rig. hts wou.ld be vulne.rable to polit. ical interf. erence.
Struc. tural indepe. ndence of the judic. iary is ensu. red thro. ugh provi. sions rela ted to the
appoin. tment, ten.ure, and serv. ice condi.tions of jud.ges.

121. Vish.aka v. Sta.te of Rajas. than, AIR 1997 SC 3011.
122, Chi. Id rig hts cases. 123Min. ority rig.hts jurispr. udence.
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Supr.eme Cou. rt and High Court jud. ges enj. oy secu.rity of ten. ure and prote.ction agai.nst
arbitrary remo. val, whi. ch all. ows them to make decis. ions bas. ed on law and just ice rat her
than fear of repr. isal. Additi. onally, judi.cial sala.ries and allow. ances are char. ged to the
Consol idated Fund of Ind.ia, ensu. ring finan. cial auto. nomy from the execu. tive. The. se
constitutional safeg. uards help main. tain the judic. iary as a separate and co-e. qual bra. nch

of gover.nment, essen.tial for uphol.ding democratic gover.nance.

Funct ional indepe ndence is equa lly crit ical for the judic. iary to oper. ate effect ively. Jud.ges
have the autho. rity to rev. iew legisl. ative and execu. tive acti. ons with. out exte. rnal pres. sure,
and they enj. oy the discr. etion to inter.pret laws and the Consti. tution fre. ely. Judi.cial rev.
iew, writ jurisd. iction, and appel. late pow.ers equ. ip the judic. iary to act as the final
guar.dian of constit utional val.ues. This funct ional auto. nomy ensu. res that the judic. iary
can safeg. uard fundam. ental rig. hts, enfo. rce the rule of law, and pres.erve the democ.ratic

frame.work even in politi.cally sensi.tive matt. ers.

Indepe. ndence of the judic. iary also streng. thens pub. lic confi. dence in the leg. al sys.tem. Citi.
zens are more lik. ely to tru. st cou.rts when they perc. eive them as impar. tial, fair, and
insul.ated from political influ. ence. This tru. st is essen.tial for mainta. ining soc. ial ord. er,
resol.ving disp.utes peace.fully, and promo. ting the peac.eful coexis. tence of dive.rse soc.
ial, cultural, and political inter.ests wit. hin a democ.racy. With. out such confi. dence, the
legitimacy of both the judic.iary and the democratic system as a who. le wou. Id be

under.mined.

Howe.ver, judi. cial indepe ndence is not abso. lute; it must oper.ate in bala.nce with account
ability. Whi. le jud.ges must be free from und.ue influence, they are also expe.cted to uph. old
transp. arency, integ. rity, and adherence to leg. al princ. iples. Mecha. nisms such as judi. cial
rev. iew of adminis. trative act ion, peer account ability, and proce. dural nor. ms ensure that
indepe. ndence does not trans. late into unaccou. ntable autho. rity, but inst ead streng. thens the

democ. ratic system by enfor. cing fair. ness and just. ice.

124.A ustin, G. (1966). The Indian Consti. tution: Corner. stone of a Nat ion. Oxf.ord Unive. rsity Press.
125.A ustin, G. (1999). Work. ing a Democ. ratic Consti. tution. Oxf.ord Unive. rsity Press.
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In concl. usion, the indepe. ndence of the judic. iary is a pil. lar of democ.racy because it
prese.rves the rule of law, enfo. rces constit utional lim. its on pow. er, and prot ects citizens’
fundam. ental rig. hts. By functi. oning autono. mously and impart ially, the judic. iary ensu. res
that Ind. ia’s democratic instit utions oper. ate wit. hin the bound.aries of the Consti. tution.
This indepe. ndence not only maint ains the separ.ation of pow.ers but also reinf.orces
democ.ratic account. ability, provi.ding a robust safeg. uard agai.nst authorit arianism and the

mis.use of polit. ical autho.rity.

3.3 Judicial Independence and Judicial Accountability

Judi. cial indepe ndence and judi. cial account ability are two complem. entary princ. iples that
form the back bone of a rob. ust democ. ratic sys. tem. Indepe. ndence ensu. res that jud. ges can
make decis. ions free from exte. rnal press. ures, polit ical influ. ence, or pers. onal bias, whi. le
account ability ensu. res that this pow. er is exerc.ised respon. sibly, transpa rently, and in
accor. dance with the law. Toge.ther, they main. tain pub. lic confi. dence in the judic. iary and
uph. old the rule of law, stri. king a bala. nce betw. een auto. nomy and respons. ibility wit.hin

the judicial sys. tem.

Judi. cial indepe. ndence in Ind. ia is guara nteed thro. ugh constit utional provi. sions, such as
secu. rity of ten. ure, prote ction agai. nst arbit rary remo. val, and finan. cial auto. nomy. These
safeg. uards all. ow jud. ges to inter. pret the Consti. tution and laws with. out fear of repr. isal from
the legisl. ature, execu. tive, or oth. er inte. rest gro.ups. Indepe. ndence enab. les cou. rts to
deli. ver fair and impartial judgm. ents, uph. old fundam.ental rig.hts, and maintain the

separ.ation of pow.ers, all of which are essen.tial for susta.ining democ.ratic gover.nance.

126. Baxi, U. (1980). The Ind.ian Supr.eme Cou.rt and Poli. tics. Eastern Book Company.
127. Baxi, U. (2008). Rule of law in Ind.ia. Sur Jour.nal, 5(8), 6-19.
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At the same time, judicial account ability is neces.sary to ens. ure that the pow. er entru. sted
to the judic. iary is exerc.ised ethic.ally and in confo.rmity with leg. al nor. ms. Account. ability
mecha.nisms incl. ude adher.ence to judi.cial cod. es of cond.uct, scru. tiny by hig.her cou.rts,
and rev. iew of judi.cial decis. ions in approp.riate cas.es. Whi. le jud. ges are indepe.ndent in
decisio.n-making, they are bou. nd by the Consti. tution, stat utes, and prece. dents, whi. ch prov.

ide a frame. work for respon. sible exer. cise of the. ir autho.rity.

The bala.nce betw.een indepe. ndence and account. ability is partic. ularly cruc.ial in mainta.
ining the legit. imacy of the judic.iary. Indepe. ndence with. out account ability cou. Id lead
to arbitrary or unprin. cipled judgm.ents, underm.ining pub. lic tru. st. Conve. rsely, exces.
sive interf. erence or politic. isation in judi. cial functi. oning cou. Id compr. omise indepe. ndence,
erod. ing the cou. rts’ abil. ity to act as impar. tial arbi. ters and guard. ians of democ. racy. The Ind.
ian sys. tem has sou. ght to main. tain this equili.brium by combi.ning constit utional protec.tions

with mecha.nisms for judi. cial rev. iew and peer overs.ight.

Land.mark judgm.ents and institu. tional practices in India refl. ect this deli.cate balance. For
instance, the proce.dure for the remo.val of jud. ges und. er Arti.cles 124 and 217 ensu.res that
jud. ges can. not be remo. ved arbitr. arily, yet also hol. ds them accoun. table for pro. ven
misbeh. aviour or incap.acity. Simil. arly, judi. cial rev. iew and appel. late mecha nisms ens. ure
that err. ors in judg. ment can be corre. cted, reinfo. rcing both account ability and pub.lic confi.

dence with. out compro. mising indepe ndence.

In esse. nce, judi. cial indepe ndence and account ability are mutu. ally reinforcing pill. ars that
pres. erve the integ. rity of the judic. iary and the democ. ratic sys. tem. Indepe. ndence empo. wers
judges to uph. old constit utional princ. iples and prot ect citi. zens’ rig. hts, whi. le account
ability ensures that this pow. er is exerc. ised responsibly and transpa rently. Toge.ther, they
safeg.uard the rule of law, main.tain the separ. ation of pow. ers, and strengthen democratic
gover. nance by ensu. ring that the judic. iary rema. ins both free and answe.rable to the Consti.

tution.

128. Bhuw. ania, A. (2017). Cour.ting the Peo. ple. Cambr.idge Unive. rsity Press.
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3.4 Public Interest Litigation and Social Justice Jurisprudence

Pub. lic Inte. rest Litig. ation (PIL) has emer. ged as a powe.rful instr. ument thro.ugh whi. ch
the Ind.ian judic. iary adva. nces soc. ial just ice and streng. thens democratic account ability.
PIL all. ows courts to addr. ess griev. ances affec. ting gro. ups of peo. ple or the pub. lic at lar.
ge, even if the petiti. oners are not dire. ctly impa. cted. This innov.ation democr. atises acc. ess
to just. ice, enab. ling margin. alized and underrep. resented commun. ities to seek legal
reme.dies agai. nst viola tions of fundam.ental rig. hts, environ. mental degrad. ation, corru.
ption, or adminis. trative negl. ect. By doi. ng so, PIL reinf. orces the judic. iary’s role as a

proac.tive guar.dian of soc.ial and constit utional val.ues.

The origin of PIL in Ind. ia can be traced to the 1970s, with land. mark interve ntions in cas. es
such as Hussa inara Khat oon v. Sta. te of Bih. ar, whi. ch addre. ssed the pli. ght of under. trial
priso. ners. The cou. rts recog. nized that just. ice must be acces. sible to all, partic. ularly the poor
and disadva ntaged, even when they lack the resou.rces to appr. oach tradit. ional judi. cial
forums. This mar. ked a depar.ture from conven tional advers. arial litig. ation and refle. cted a

rights. -based appr. oach aim. ed at uphol. ding soc. ial just. ice as a constit utional imper ative.

Soc. ial just. ice jurispr. udence in Ind.ia has evol.ved along.side PIL, emphas.izing equa.lity,
hum. an dign. ity, and prote. ction of vulne. rable gro. ups. The judic. iary has interp. reted constit
utional provi. sions expans. ively to enfo.rce Direc.tive Princ. iples of Sta te Pol. icy along.side
Fundam. ental Rig.hts. For exam. ple, interve. ntions on issues such as bonded lab. or, chi. Id
lab. or, environmental prote. ction, and the rig. ht to education demons.trate the cou.rts’
commi.tment to integr.ating soc. ial justice wit. hin constitutional gover.nance. PIL has thus
bec.ome a vehi.cle for transl. ating abstract constit utional ide.als into pract.ical reme.dies

for soci.ety’s margin. alized sect. ions.

129, Chandrachud, D. Y. (2020). The Consti. tution of India: A Conte xtual Analysis. Oxford Unive rsity Press.
130. Dicey, A. V. (1959). Introd. uction to the Stu.dy of the Law of the Consti. tution. Macmi. llan.
131, Jain, M. P. (2023). Indian Constit utional Law (9th ed.). Lexis. Nexis.
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The judic.iary, through PIL and soc. ial just. ice jurispr. udence, also hol. ds the execu. tive accoun.
table for pol. icy implementation. Cou. rts have iss. ued direc. tives to govern.ments and
adminis. trative author. ities to ens. ure compl. iance with constit utional obliga tions, ther. eby
redu. cing arbitra riness and promo. ting transp. arency. By enfor. cing syst emic refo. rms and pub.
lic account ability, the judic. iary not only protects indiv. idual rig. hts but also streng.thens
institu. tional mecha.nisms for gover.nance, refle.cting a deep commi.tment to democ.ratic

val.ues.

At the same time, the judic.iary has been caut. ious to main. tain a bala. nce betw.een acti.
vism and overr. each. Whi. le PIL expands acc. ess to just. ice, cou.rts have emphasized the
need to prev. ent frivo. lous or politi. cally motiv. ated litig. ation. Guide. lines have been establ.
ished to ensure that PIL is used respon. sibly, mainta ining the credib. ility of the judi. cial proc. ess

whi. le allo. wing cou. rts to addr. ess matt. ers of genu. ine pub. lic conc.ern.

3.4.1 Hussainara Khatoon v. State of Bihar

The case of Hussa.inara Khat. oon v. Sta. te of Bih. ar (1979) is wid. ely rega.rded as the corner.
stone of Pub. lic Interest Litig.ation (PIL) in Ind. ia and a land.mark in the develo.pment of
soc. ial just.ice jurispr. udence. The case aro.se when a group of under.trial priso.ners in Bih.
ar, many of whom had been deta. ined for yea. rs with. out tri. al due to poverty and syst emic
del. ays, sought rel. ief thro. ugh the cou. rts. The. se priso. ners were una ble to aff. ord leg. al
represe. ntation, highli. ghting a deep inequ. ality in acc. ess to just. ice and a violation of the. ir
fundam.ental rig. ht to a spe.edy tri. al under Arti.cle 21 of the Consti. tution. The Supr. eme
Cou.rt took a proac. tive and expansive view, emphas. izing that just. ice sho.uld not be

den.ied to citi. zens mer.ely beca.use they are poor or margin. alized.

132, S. eervai, H. M. (2016). Constit. utional Law of Ind.ia (4th ed.). Unive. rsal Law Publi. shing.
133, Sathe, S. P. (2002). Judicial Acti.vism in Ind.ia. Oxf ord Unive rsity Pre.ss.
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The Cou. rt held that the rig. ht to a spe. edy tri. al is an essen. tial compo. nent of the rig. ht
to life and pers. onal libe. rty und. er Arti. cle 21. It recog. nized that prolo. nged deten. tion with,
out tri. al amou. nted to a den. ial of just ice and dire. cted the immed. iate rele. ase of under. trial
priso. ners whose trials had been unreas. onably dela. yed.

Hussa.inara Khatoon mar.ked a para.digm shi. ftin Ind. ian judi. cial prac.tice by allo.wing cou.rts
to act on beh. alf of tho. se who cou. Id not repre. sent thems. elves, effect ively broad. ening the
loc. us sta. ndi to incl. ude soci. ally disadva ntaged gro. ups. This case laid the found. ation for
Pub. lic Inte. rest Litig. ation, wher.ein the cou.rts wou.ld enter. tain petit. ions fil. ed in the inte.rest

of pub.lic welfare, even if the petit ioner was not dire.ctly affe.cted by the iss.ue.

The judg. ment also unders. cored the judic. iary’s role as a guar. dian of fundam. ental rig. hts
and soc. ial just. ice. It highli. ghted that constit utional protec.tions are not abstract princ.
iples but pract.ical safeg. uards that must be enfo.rced to prev.ent exploi. tation, discrim.
ination, and adminis trative negli. gence. By interv. ening in syst emic iss. ues such as prolo.
nged deten. tion, the Cou. rt demons. trated its willin.gness to addr.ess struc.tural prob. lems

impac.ting vulnerable popula tions.

The imp. act of Hussa inara Khat oon was prof. ound and far-re. aching. It led to the rele. ase of
thous. ands of under. trial priso. ners and prom. pted refo. rms in pri. son adminis. tration and crim.
inal proce. dure. More broa dly, it signa lled a new era in whi. ch the judic. iary acti. vely contri.
buted to soc. ial just ice, usi. ng its pow. ers of judi. cial rev. iew and constit utional interpr. etation
to addr. ess inequa lities and hold the Sta te accoun. table. In essence, Hussainara Khatoon v.
State of Bih. ar repre.sents a land. mark in Ind. ian democ racy, illust rating how judi. cial interv,
ention can prot ect fundam. ental rig. hts, prom. ote acc. ess to just ice, and stren. gthen soc. ial
account ability. It set a prece. dent for Pub. lic Inte. rest Litig. ation as a tool for empow. ering
margin. alized commun.ities and advan.cing the princ. iples of equa.lity, libe.rty, and just.ice

enshr. ined in the Consti. tution.

134, Consti. tution of India, Arti. cle 13 (1950).
135. Consti. tution of India, Arti. cle 14 (1950).
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3.4.2 Vishakav. State of Rajasthan

The case of Vish. aka v. Sta te of Rajas. than (1997) is a miles. tone rul. ing in soc. ial just ice
jurispr. udence. This case conc. erns the viola.tion of rig. hts of wom. en, espec.ially the prote.
ction agai. nst sex. ual haras.sment in the. ir pla. ces of work. This case arose as a res.ult of
the bru.tal mur.der of Bhanwari Devi, who was an anti-tra. fficking acti.vist in Rajas.than.
There was no pro.per just.ice deliv. ered in this case sin. ce the. re were no legisl. ative meas.
ures to deal with such cas. es of sex. ual harass. ments and oth. er for.ms of viol.ence agai. nst

wom.en.

To fill the gap, the court iss. ued a rul. ing that establ. ished the Vish.aka Guide. lines. In the
rul.ing, the guide. lines were crea.ted for the purp.ose of provi.ding meas. ures of preve.nting
sex.ual haras.sment agai. nst wom. en work. ing in offi.ces. The. se guide.lines cove. red vari.
ous aspe. cts rang. ing from the defin. ition of sex.ual haras.sment and prote.ction agai. nst
victimi. sation. More.over, the guide.lines stipu.late that inte.rnal compl.aint commi.ttees sho.uld

be insti. tuted in all offi.ces, amo. ng oth. er iss.ues such as account. ability.

The. se guide. lines were foun. ded und. er Arti. cles 14, 19, and 21 of the Ind. ian consti. tution,
whe. re the rig. ht to equa. lity, free.dom of spe.ech and expre.ssion, and the right to life and
libe.rty of a person, amo. ng oth. ers, are entre.nched in the Ind.ian consti. tution. Thro.ugh
the Vish.aka case, it can be said that the Ind.ian judic. iary proact.ively prom.oted soc.ial just.
ice thro.ugh pub. lic inte.rest litig. ation.

136. Consti. tution of India, Arti. cle 19 (1950).
137. Consti. tution of India, Arti. cle 21 (1950).
138. Consti. tution of Ind.ia, Arti. cle 32 (1950).
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The case demons. trated that soc. ial just ice jurispr. udence ser. ves as a fundam. ental requir.
ement whi. ch jud.ges must fulf. ill und. er democ.ratic systems. The stu. dy recog. nized that
wom. en face struc. tural discrim. ination whi. le stat ing that the State must deli. ver secure
and fair work condi. tions accor. ding to its constit utional responsi. bilities. The Vish.aka case

enab. led jud. ges to conn.ect constit utional princ. iples with actual soc. ial condi.tions.

Vish. aka had a revolut ionary imp. act that chan. ged both gover. nment poli. cies and pub. lic
opin. ion. The Sex.ual Haras.sment of Wom. en at Workp.lace (Prev. ention, Prohib. ition and
Redre. ssal) Act, 2013, whi. ch codi.fied Supr.eme Cou. rt guidelines, emer.ged as a dir.ect
res.ult of this proc.ess. The case establ ished a leg. al stan. dard whi. ch cou. rts must use to imple.
ment bro. ad and purpo. seful fundamental rig. hts interpre. tations that adva. nce both soc.ial
just. ice and equ. al rig.hts for all citi. zens.

The judic iary uses Pub. lic Inte rest Litig. ation to def. end hum. an rig. hts whi. le promo. ting soc.
ial just ice accor. ding to the case of Vish akav. Sta te of Rajas. than. The Supr.eme Cou. rt establ.
ished bind. ing rules whi. ch protect agai.nst sex. ual harassment, ther. eby enhan. cing
democ-ratic respons. ibility and constit utional rig. hts prote.ction, whi. le establ. ishing the

judic. iary's role to def.end disadva ntaged gro.ups..

3.5  Judicial Activism and Judicial Restraint

The two diffe.rent meth.ods of judi. cial work demons.trate how jud. ges sho.uld oper. ate
wit. hin democ. ratic systems. Jud. ges who prac. tice judi. cial acti. vism take an act.ive role
in interp. reting constit utional law and statu. tory law to prot ect indiv. idual rig. hts and estab.
lish'soc. ial just ice and hold execu.tive and legisl. ative bran.ches accoun. table. Cou. rts sho.
uld exercise judi.cial restraint by condu. cting the. ir work with caut ion to prev. ent them from
disru. pting pol. icy decis. ions and legisl ative proce.sses while they sho. uld main.tain the. ir
pow. er to che. ck governmental autho.rity. The two judi.cial appro.aches demons. trate how
cou.rts must bala. nce the. ir duty to enfo.rce laws with the. ir oblig.ation to hon. or democ.ratic

systems.

139. Consti. tution of Ind.ia, Arti. cle 50 (1950).
140. Consti. tution of India, Arti. cle 124 (1950).
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JJudi. cial acti. vism in Ind. ia has been more prono. unced thro. ugh the establi. shment of Pub.
lic Inte. rest Litig. ation (PIL) and soc.ial just. ice jurispr. udence. Through PIL, the cou.rts
have broad. ened the hori. zon of fundam. ental rig. hts, giv. en direc. tions to the gover. nment,
and enfo. rced the provi. sions of the Consti. tution desp.ite the lack of adeg.uate legisl. ative or
execu.tive frame.work. Such judi. cial acti. vism was evid. ent in land. mark decis. ions like Hussa
inara Khat oon v. Sta te of Bih.arand Vish Akav. Sta te of Rajas. than, whe. re courts step. ped

in to prot ect margin. alized people and prom. ote soc. ial welfare.

On the oth. er hand, judicial restr.aint is neces. sary for mainta. ining the fine bala.nce of pow. er
amo. ng the State instit utions. Cou.rts exhi.bit judi. cial restraint by not mak. ing pol. icy
decis. ions on iss.ues whi. ch sho.uld be left to Parliament or the Execu. tive. It is judi.cial
restr.aint that mak. es the cou.rts def. er to the legisl.ature regar.ding socio-e.conomic plan.ning
and finan.cial manag.ement or any oth. er pol.icy or political issue exc.ept when there is a

bre.ach of the Consti. tution or fundam.ental rig. hts.

The conf. lict betw. een judi. cial acti. vism and judi. cial restr. aint is indic. ative of the twof. old
duty of the cou.rts as the guard.ians of the Consti. tution as well as an arm of State pow. er who.
se role sho. uld be restr. icted to the interpr. etation and enforc. ement of constit utional provi.
sions. Whi. le judi. cial acti. vism hel.ps enfo.rce the rig.hts of the citi.zens, judi. cial restr.aint

kee.ps the judic. iary in che.ck.

In Ind. ia, a careful look at the decis.ions made by Ind. ian cou. rts will show that both
acti.vism and restr. aint are exerc.ised by jud. ges with due reg. ard to the approp. riate circums,
tances. The Ind. ian judic. iary, for inst ance, exerc. ises judi. cial acti. vism in enfor. cing constit
utional provi. sions and hold. ing the gover.nment accoun.table for its acti.ons whi. le exerc.

ising judi.cial restr.aint in socio-p. olitical matt.ers.

141, Consti. tution of India, Article 136 (1950).
142, Consti. tution of India, Arti. cle 226 (1950).
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3.6 Roleof Judiciary during Constitutional Emergencies

In ensu.ring preser. vation of democ.ratic val.ues, safegu. arding bas. ic rig. hts and ensu.ring che.
cks on govern. mental pow.ers vis-. a-vis tho. se of citi. zens of a sta. te, the role pla. yed by
the judic. iary in emerg. ency situa. tions is signif. icant ind. eed. Und. er Ind. ia's Consti. tution,
the Presi. dent has pow. ers to decl.are emerge. ncies und. er Arti.cles 352, 356, and 360. Arti.cle
352 gra.nts the Presi.dent pow. er to anno.unce emerg. ency due to ‘ari.sing of war or thr.eat of
war or exte.rnal aggre.ssion' to the coun.try; Arti. cle 356 empo. wers the Presi. dent to imp. ose an
emerg. ency situa tion when the. re ari. ses any 'fai. lure of constit utional machi. nery in the Sta
te', wher. eas Article 360 authorizes him to decl are emergency due to finan. cial prob. lems wit.
hin the Sta. te. Even tho. ugh the Consti. tution gra nts the. se pow. ers to the Presi. dent of Ind. ia
for ensu. ring smooth gover. nance of the Sta te in such situa tions, it also pos. es gra ve dan. ger
to the democratic val. ues enshr. ined in the Consti. tution. Dur. ing such a per. iod, the Judic. iary
acts as an impor.tant counter. measure agai. nst abu.se of the pow.er of the Presi.dent.

It becomes impor.tant for the Judic. iary to inter.pret the Consti. tution in such a way so as to
delin.eate what are the limita. tions on exer. cise of pow.ers by the Presi. dent. In the case of
A.D.M. Jaba.lpur v. Shiv. kant Shu. kla (1976), popul. arly kno. wn as the Hab. eas Cor.pus
case, the Supr.eme Court controve. rsially held that even the rig. hts to life and pers.onal
libe.rty guara.nteed by Arti. cle 21 of the Consti. tution can. not be clai. med by any per.son in
tim. es of Nati. onal Emerg. ency. The deci. sion was roun. dly criti. cized for fail. ing to exer. cise
judi. cial respons ibility in safegu. arding bas. ic hum. an rig. hts.

Lat. er judicial develo. pments attem.pted to amend this judicial aberration thro.ugh
subse.quent decis. ions. Cou. rts in such cas. es stre.ssed the fact that some feat. ures of our
Consti. tution can. not be abrog. ated at all. Alth. ough the Execu. tive can take some act ion in
tim. es of emerg. ency whi. ch mig. ht be restr. icted later on, the se can. not go bey.ond

constit. utional bound. aries.

143. A.K. Gopalan v. State of Mad.ras, AIR 1950 SC 27.
144, State of Mad.ras v. V.G. Row, AIR 1952 SC 196.

Page | 18


http://www.whiteblacklegal.co.in/

www.whiteblacklegal.co.in
Volume 3 Issue 6 | May 2026 ISSN: 2581-8503

The role of the judic. iary is furt. her exte. nded to exami. ning emerg. ency proclam. ations. For
exam. ple, in S.R. Bom. mai v. Uni. on of Ind. ia (1994), it was held that the proclam. ations
of Presi. dent’s Rule und. er Arti. cle 356 were justic. iable and were there.fore subj.ect to
judi.cial scru.tiny, ensu.ring that no state gover.nment cou.ld be arbitr.arily dismissed by such a
procla mation. Thus, it can be seen that the judic.iary is a prote.ctor of feder. alism, democ. ratic

gover.nance, and account ability in tim. es of emerg. ency situa tions.

The judic.iary acts as a mor. al and institu. tional che. ck on the exer. cise of emerg. ency pow.
er by the execu. tive. Thro. ugh care. ful judi. cial interpre. tations of the constit utional provi. sions
with foc. us on the impor. tance of the protection of fundam. ental rig. hts and mainte. nance of
democ. racy in the coun. try, the judic. iary ensu. res that emerg. ency pow. ers do not get abu. sed
for the establi shment of authori. tarian rule or polit.ical control wit. hin the coun. try.

In concl. usion, it can be said that the judic.iary is cruc. ial in tim. es of constit utional emerge.
ncies in the coun. try by ensu. ring a bala. nce betw. een the requir. ement of extra-o. rdinary
execu. tive powers to take care of any poten. tial thr. eat to the State and the prote.ction of

fundam. ental rig. hts, democ. racy, and rule of law..

3.6.1 ADM Jabalpur v. Shivkant Shukla

The case of A.D.M. Jaba lpur v. Shiv. kant Shu. kla (1976), comm. only refe. rred to as the Hab. eas
Cor. pus case, is one of the most signif. icant and controv. ersial judgm. ents in the hist.ory
of Ind. ian constit utional law, partic ularly conce.rning the role of the judic. iary dur. ing

emerge. ncies.

145. A.K. Gopalan v. State of Mad.ras, AIR 1950 SC 27.
146. State of Mad.ras v. V.G. Row, AIR 1952 SC 196.
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The mat. ter came up when a nati.onal emerg.ency had been decl. ared und. er Arti. cle 352
by Pri. me Mini. ster Ind. ira Gan. dhi betw. een 1975 and 1977. At this time, the fundam. ental rig.
hts, whi. ch incl. uded the rig. ht to pers.onal libe. rty und. er Arti.cle 21, were suspe.nded. The
cruc.al ques.tion bef. ore the Supreme Cou. rt was whether citi. zens were enti. tled to
appr.oach the cou. rt for the prote. ction of life and pers.onal libe.rty in a situa tion whe.re a

nati. onal emerg.ency has been decl.ared.

In the majo. rity opin. ion, a five-. judge ben. ch rul. ed that in an emerg. ency situa. tion, no indiv.
idual cou. Id cla im the rig. ht to seek judi. cial redr.ess thro.ugh the cou.rts regar.ding the. ir life
and pers.onal libe. rty or any oth. er fundam. ental rig. hts. In oth. er words, the. re was no rig. ht
to seek a writ of hab. eas cor. pus. The Cou. rt rul. ed that the rig. ht to move the cou. rt in seek ing
hab. eas cor. pus is suspe nded sin. ce Arti. cle 21 is inoper.ative dur.ing the per. iod of

emerg.ency.

The judgment rece. ived wide condem. nation on grou.nds that it compro. mised the judic.
lary's constit utional duty of prote. cting the people's fundamental rig. hts and act. ing as the
custo. dian of democ.racy. It was perce.ived as an abdic.ation of respons. ibility on the part of
the Cou. rt. Howe.ver, in lat. er decis. ions, the Supreme Court clari. fied that dur. ing
emerge. ncies, cert.ain feat.ures of the Consti. tution can nev. er be suspe. nded, and some aspe.
cts of judi. cial rev. iew will always app. ly. Lat er judi. cial decis. ions in cas. es like Man. eka
Gan. dhi v. Uni. on of Ind. ia and Kesava nanda Bhar. ati v. Sta te of Kerala establ. ished that rig.

hts und. er Arti. cle 21 cou. Id not be tak en away even dur. ing emerg. ency situa tions.

146. Golak nath v. Sta.te of Pun. jab, AIR 1967 SC 1643.
141, Kes avananda Bharati v. State of Kerala, AIR 1973 SC 1461.
148, E.P. Royappa v. Sta. te of Tam.il Nadu, AIR 1974 SC 555.
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The A.D.M. Jaba.lpur case rema. ins a signif. icant refer.ence poi. nt in discus. sions abo. ut the
lim. its of execu. tive pow. er, the sco. pe of judi.cial interv. ention, and the prote.ction of civ.
il liber.ties during emerge. ncies. It ser. ves as a stark remi. nder of the conseq. uences of
judi.cial defer.ence in tim. es of cri.sis and unders.cores the need for vigilance to uph.old

constit utional princ. iples.

In conclusion, A.D.M. Jabalpur v. Shiv. kant Shu. kla illustrates both the chall. enges
and responsi. bilities of the judic. iary dur. ing constit utional emerge ncies. Whi. le the case
demons. trated the dang. ers of judicial acquiescence, it also prompted a reassertion of judicial
autho. rity in protecting fundamental rig. hts and mainta.ining democ.ratic account. ability,
shap.ing Ind. ia’s modern understanding of the balance between emergency pow.ers and
constitutional safeg.uards.

3.6.2 Reversal through Justice K.S. Puttaswamy v. Union of India

The Just ice K.S. Putta. swamy v. Uni. on of Ind. ia (2017) case, popul arly kno. wn as the Rig. ht
to Priv. acy judg. ment, pla. yed a cruc. ial role in reaffirming and strengt hening the judic.
iary’s prote.ctive role in safegu. arding fundam. ental rig. hts, indir. ectly addre. ssing the leg. acy of
decis. ions like A.D.M. Jaba. Lpur v. Shiv. kant Shu. kla. Whi. le the Jaba. Ipur case had curta. iled
judi. cial overs. ight dur. ing the Emerg. ency, the Putta. swamy judg. ment unders. cored that
fundam. ental rig. hts, partic ularly tho. se enshr. ined in Part 111 of the Consti. tution, can. not

be arbitr. arily suspe.nded or igno.red, even und. er extraor. dinary circums, tances.

The cent ral iss. ue in Putta. swamy was whet. her the rig. ht to priv. acy is a fundam. ental rig. ht
und. er the Consti. tution of Ind.ia. A nine-judge bench of the Supreme Court unanim.ously
held that the rig ht to priv. acy is intri.nsic to the rig. ht to life and pers.onal libe. rty guara. nteed

und. er Arti.cle 21 and is also prote.cted und.er Arti.cles 14 and 19.

149, Ind.ira Neh.ru Gan.dhi v. Raj Narain, AIR 1975 SC 2299.
150. ADM Jaba.lpurv. Shivkant Shu.kla, AIR 1976 SC 1207.
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By doi. ng so, the Cou.rt reinf. orced the princ. iple that fundam.ental rig. hts are not abso.
lute but are invio. lable and can. not be abrog. ated with. out due proc. ess of law—a dir. ect corre.

ction to the expan. sive execu.tive pow.ers endo.rsed in A.D.M. Jaba.lpur.

The judg. ment empha. sized that the judic. iary has an essen.tial respons. ibility to act as a
bulw.ark agai. nst arbit.rary execu. tive act.ion. Just as the Jaba.lpur case had highli.ghted the
per. ils of judicial inac.tion dur. ing emerge. ncies, Puttaswamy reaff. irmed that cou. rts can.
not abdi.cate the. ir duty to prot ect citi. zens’ rig. hts, even when the gover. nment cla ims neces.
sity or nati. onal secu. rity. The Cou. rt clari fied that the enforc. ement of fundam. ental rig. hts is

not conti. ngent upon polit ical conven. ience or situat. ional exige.ncies.

More. over, the Putta. swamy deci. sion demons. trated the evolu. tion of judi. cial philo. sophy
from pass. ive defer.ence to asser.tive prote.ction of constit. utional values. By recogn.izing priv.
acy as a fundam.ental rig. ht, the Cou. rt expa nded the sco. pe of civ. il liber. ties in contem.
porary Ind. ia, emphasizing dign. ity, auto. nomy, and indiv. idual free, doms. This deci. sion indir.
ectly addre. sses conc. erns rai. sed by the Jaba. Ipur prece dent, show. ing that judi. cial rev. iew

rema. ins a key mecha nism to che. ck govern. mental overr. each.

The judg. ment also reinf. orces the idea that the Constit ution’s bas. ic structure, inclu. ding the
prote. ction of fundam.ental rig. hts, is sacro. sanct. Even in extraor. dinary circumstances, such
as emerge. ncies or nati. onal crises, the judic. iary reta. ins the autho.rity to exam. ine execu.
tive acti. ons and safeg. uard the core val. ues of demaoc. racy. This princ. iple rest ores fai. th in
the judic. iary as a guar. dian of rig. hts and a pil. lar of democratic gover. nance. Just ice K.S.
Putta swamy v. Uni. on of Ind. ia ser. ves as a corre. ctive to the exce.sses permi. tted und. er
A.D.M. Jaba. lpur. By affir. ming the inviola bility of fundam. ental rig. hts and the judic.
iary’s duty to uph. old them, the case unders.cores that judi. cial indepe. ndence and vigil. ance are
essen. tial for prese. rving democ. ratic account ability, prote. cting indiv. idual liber. ties, and

preve.nting the arbitrary exer.cise of pow. er in Ind.ia.

151, Maneka Gan.dhi v. Uni.on of India, AIR 1978 SC 597.
152, M.inerva Mil.ls v. Uni. on of Ind.ia, AIR 1980 SC 1789.
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